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is not the only case in which an asswer might be set up on the
same facts, either iu the sbape of a legsl defence or an equitable
¢ase or defence.  ‘The rule that you must necessarity elect 1o in-
voke the jurisdiction of either a court of law or s court of
equity is oot without iis exceptions, and these exceptions have
necessarily become tore apparent since tho sydtem of equitable
defences to legal claims has been adopted,

I think both pless must be sustained, though grounded meinly
an the same fucts. Judgtaent for defendant.

QUARTER SESSIONS.

————

(I the Quarter Scealons for the County of Figin, bis Honor Juves Hcanzs,
Chislraan.)

MeLeaw, Appetiant v. Moleaw, Respondent,
Fower of Tustices to aller thar Order for Quashing « Sammary Conviction during
the same Seinon.

On the firxt dav of the ression, the appellant's 1 ealled on and proved his
case. The tespatident did not appear. 1t was not koown thal he bad
emplayed counsel.  And the Qonrt uidered the cunsiction to be gratnd

Qo the secoud day, counsel sppuared ated atated bo hnd been empleyed. and wae
;::rr‘uh:nyr;&gprlw; sud appiied to have (he order of the Court discharged

Held, that thy Court had power {0 revoXe the order tir quashing the conviction.
On the Oth of December, 1862 (the first day of the sittings)

Iiorton, for the appellant, entered an uppeal, proved his case,

and the conviction wes ordered to be quashed. No one appeared

for the regpondent,

On the 10ih of December {the second dny of the session) Stan-
fon eppeared, and atated he had been employed as oounsel by the
respondent, and then, for the first time, to his surprise, learned
that the appeal had been keerd on the preceding day, snd maved
the Court to dischargs the order for quashing the conviction, snd'
for & rebenring,

Forton, rontrs, stated be was not aware Me. Stauton had been
retained, but objected that the case could not be heard again, ner
could the Court grant » new trial.

Huours, County Judge, Chairman—With referencs to ihis
appeal, and tho application of the respondent’s counsel for the
Court to discharge its order for quasbng the gonviction, I think
the nuthorities cited open the way for our doing 80; but it muwt
not be underetaod ag in the nature of & new triud, for, bad s jory
decided this case, I doubt the suthority of this Court 10 disturb the
verdiet.

Assaming that alt the respondent’s covnsel has stated to the
Court to o true, as explaining the caves of the respomient’s not
appearing yesterdsy, and its not appearing to be doubted on the
agposite side, I think the case veported in 2 Salk., 494 and 606,
83 digested i Arch, Q. 8. practice, 289 and 280, (8¢ Andreus
2otborn v. Clement Daned) to be very similar to 1his case to
establisk the pripeiple. snd should gevern us in the present
applicatjon.

1t is there said, < The Justices may alter their judgments at
sny time duciog the eame session ; where, upon hearing an sppesl
sgsinst sn order for vemoval, the vespondents not appeering, the
order was quasbed; but afterwards, during the aame session, the
respondeats were let in to 11y the appeal, o8 paymeat of casts ; and
upon the trial 1he order was counfirmed, Al these orders baing
removed by certiorars, it was moved in one of the Superior Coursts
to quash the latier order of session, by whioh the ordsr of removal
was coofirmed on the ground that the sessions liaving once made
the order for quashing the order for removal, could not afterwards
make suothsér order to conGrm it; but the Court above denied
this, and %aid the sessions has authority to alier their judgments
at any time during the same sessions.”

The order of this Court, therefore, paesed yesterdsy, should
be cancelled upaa paywent of costs.

This power ought to be, as suggested iz Dickenson Q. S. prac-
tico 834, * 10 be exerctsed with delicacy and discretion.” [ imve
nown it once, in the spirit of party, to have been attempted to
reverse the decision of about thirty magistrates of the Courtby &
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fresh accession of justices the next day, after most of the thirly

bad gone to their homes; but all such inatanoes will bo discoue-
aged. 'Thix application does nnt bear that cotuplesiun.
1n 1his determinntion the Caart are unsnimons.
Ler cur.—Qrder caucelled on puyment of costs,

In the Matter of Appeal between Ronert Nz, Appelieat, snd
Jony Swuns, Respoudent.
Appeal from a Summary Qeneletum {n o case nal criminnleRecognizance ot
y as @ preumsnary step to give the Court gurspdiction.,

Appeal sgalnst a summacy convict!vn for breach of & by-law of the Cerporation
of %, ‘thoman for selllng spiritucas Hquors without Iiconre. The appeltaut
fave nulics of appeal in gue s, but ahtered luto no recognizance to provecuts
Bis sppest with #flect; Dor did Le afterwards give notice befure tha eittings of
sl?aé‘i«&ln::;;&r the sbanduutnsnt of his sppesl, wuder Sec. ¥ of Con. Stat, of

Held, r;s‘:ugndem outliled to coats,

Horton, counsel for respondent, putin a natice of appenl, zerved
upen his clieuts, which Seanton, for appellaut, admitted was
gerved, but contended that the Court could not make any order,
as they had no jurisdicrion, ionsmuch as the appeliaat had not
entered inta a rocognizance 10 prevecute his appeal with effect, and
cited Dickenson, Q.S. 838, Hex v. Oxfordabrre, t M. & S, 448,
Rex v. Ewmy’s Longley, Satk. 603, Rex v. Lincofnshre, 3 B. & C.,
548; 7 U. €. L. J., page 8, and Arch. Q. 8. practice, 280, qnd
Con. Stat, of U, C., 114, section 1.

Huonss, Ceanty Judge, Chalrman.—~Thers can be ne quesation
whatever, that in order togive the Court juriediction, or the parties
n locus sland: in the Court, the preliminsries required by law must
be entered into.

it is t0 be observed, bowever, that the preliminary steps
required by the statute respecting appeals in cases of summary
conviction before Justices of the Peace, in cases pot amouating to
crimes, {Con. Stat. of U. C., 963) ara differeat from those required
by tne Con. Stat. of Canada, page 1304, in oases of summary
conv'ctions under the criminal acts; for, in the tatier it is neces-
sary for the appellant, in all caves where the parsy thioks himsell
aggrieved by the conviction or decision, aud wishes to appesl to
the Seasiona, withia threc dnys sfter the conviclion, and seven
drys befare the Sessions, to give o the other party notice in
writing of his intentwn te appenl, and either to remsia in cust Wiy
uatil the Sessions, or enter indoe a recognizance wicth two sufiicient
sureties, befers a Justics of the Peace, vonditioned to appear st
the Sessicns and try the appeal.

Under the first pamed statule, the recognizance is not, in all
cases, necessary. It s applicable only to cases where the
convicied party is in castody or on bail,

This cose is admitted not to be for breach of any eriminal law,
but for gelling liquor without license, contrary to & muricipal by-
Iaw, and that the appeliaat was npeither in costody nor on bail
1 therefors think the notice of appeal was all that was necessary,
and thai a recognizance was unnecexsary, and that the respondent
is eratled to ask for costs, becauss the appellant did not give
natice 10 the respondent, under the 4th sec. of the act first alluded
to, of the spoeal being sbandond. Rex v. Justices of Esaex, 4 Bar.
and Ald., U76, shews that snder 30 Geo. 8, cap. 48, sece. 25, no
aotice of appeal was pecessary, but mevely a recognizance. Here
the potice of appeal was necessary, snd ot the receguizance.

Ir aa analogous case to the nresent, in this Court, of Harclay,
appeliant v. Barr, respondent, at the Juse Quarter Sessions, 1864,
the counsel for this sppellant comended thad & recognizauce was
not pecessary vaider e atatate ficet referred to, and the Jourt
thought with him, snd so decided. This convictuon musi be
affirmed.

Per cur.—3undgment for respondent, with costs.

To the crse of a6 appesl against a poor rata, nuless the appeal (s enlered. the
Sesslony cannot order the appellant to pay the costs which bis notico may hare
ioned to the respond , {0 preparing to vesiat the appeal, for i1 4s sot
» peard and determined.” Dickensos Q 8. 859, In Rex v Justices of Frsex, 8
T. B. 583, it was Qetermined that the Coart of Quarter Sesslonk havono anthority
to award roxts ander 17 Geo I b, 38, 8 4, uolers a0 sppoal has been “entered and
determined”—~tor the doterminatinn of the sppeal ix & ¢nodition precedent to
theit power togive orsts.  The decivlun bowaver. in thae toregoiag case, revas (o
have tarped upont the necessity of entering into s remognizauce ander the
particolar <t and statuts, 10 which allusion is made.




