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Aaaî RTJ0-AWRD ASE ONSLPPOSED EXISTENCE 0F TRAD

(USt)M-(TST)M IN FACT NON-EX15TENT--SETTPiNG ASIDE
AIMARD.

In e iArbih'atiopt. .Vorfh-Westerii Rnsbber C'o. an~d HlLtteiebach
1908) 2 K.IB. 907. Titis was ant application to set aside an

î1WArd maade in the foilowing eircuînstanees. By a eontract in
wvritin&g lluttcnhaeh ý L, -eed to seli to the North Western Rubber
Co. 300 tons of rahher (if fair usuai quality, nt £18 15s. per ton

L,îf.[iverpool,. for threet shipmnent front the El. t or ýStraits
Settleoments t Liverpool. The contract provided that any dis

àpute arising out of1 the> contract was Io be setticd hy arbitratiori.
Oît arrivai of t1e PlItber iii Liverpool the huyers fonn tîît

ýat't.(lance with the contract and rt'finsd toi aeeept it. The dis-
pute was accordingly referred to arbitration. The arbitrAtors'
iw'ard was based on the aliegcd existenve of a eustoni appli able

te ail oontravts for raw inaterals shipped to England to the
i-feet that the Inivers were bolind to at'cept gonds?' with an aiiow-

anee for inferiorit «v of quality. whcrc the' inferiority wus in the~
Opinion (if arbitrators not excessive or ninreaaonabl'. They,
therefore. awarded that the buyers were bound te aecept the rub.

:j ~ber subjevt to ant abttanient in the price of 10s. Der ton, On the
moction ain i. aie was threctvd hy the I)ivisionai Court (Philli-
more and Waitoni. .JJ. .. to detornîine whether the alleged eustorui
n tact oxisîttd, anti it wvas foind that it did not, and Walton, J..
ivho triod the' issuev. met asidt' th'- award. The C~ourt of Appeal
(Williams, Mtoulton andi Buckiey. L.JJ.> afflrnied this deeision
and held that the award eouid net be maintained. It was argued
in appeai that the issue ouglit nlot to have bet-n direeted, but the
C~ourt of Appeai eatne to the conclusion that as the appeliants
thouigl obat'eting,, to the order. hand. neverthe!ess. aceepted the
;Maue, antd not aippvaled front the order. that objeetion was ton,
late. No objevtion was taken on the' «round that the award had

enset aside 1ty Witt>îî. L. andi fot ýhe I>ivi ionai Court and the
C~ourt of Appei trented this as a mere irreguiarity which had
bc-en waivri. Thte grttund tkti hy the' Court of Appeal was.
first, that the arbitratorm hîa. no power conciusivPly to deter-
minle the t'xistent'e t*t a t'ustom-, (2)î that by the termsq of thw,
contract the goods wereý to be "of fair, ustiai quality," and the
arbitrators had no) riglit ti) conv<'rt what was only a condition
inta a warranty andi (3) that the appèliante having accepted au
issue as to the ensitoiiu %vre bound by the resuit.


