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the defendant's position to be vîthin it, I suppose
be wouid flot be within it, for be does flot lue
'witb the tribes on their reserved land, but i. the
owner in Tee simple of patented lands of greater
assessed value than $100, flot set apart froin the
lands ef the tribe, but acquired by bimsel?.

That Act however le repealed, and the Acte
flow in force are 31 Vie. cap. 42, and Se-
& 83 Vic. cap. 6 of Canada. The enly immuni-
ties or disabitities of an ludian now, wbcther en-
francbised or uinenfraucebised, relate to the pro-
perty be scquired front the tribe, and that nlo
person con seil to blm spirituoue liquors, or bold
in pawn anything piedged by him for spirituous
liquore. But Indiens may now sue and be sued,
and have, except as aboie, so far as I can Lee,
ail] the rights and liabilities ef other subjects.

In Totten y. Watison, 15 U. C. Q. B., 392, the
Court of Queen's Bencb, in the turne cf Sir John
Robinson, decided that the prohibition of sale of
land by Indians, appiied only to reserved lands,
blot to lands to 'wbich any individual lndion bcd
acquired a tille; and from this case and sec. 2,
cap. 9, Cen. Stat. Can., it ia quite plain that an
uinenfranchieed Indian migbt purchase and hold
lande in Tee simple. The defeudant then bas tbe
necessary property qualification. I3eiing a subject
he must bave ail the rigbts of a subjeet wbicb aire
flot expressly taken oway; tben why ie he Dot
qualified te bo Reeve of a townbhip? it is cer-
tainly for the reletor te show why. I think that
ho le quaiified, and that judgment msust bo for
the defendant witb costs.

,Jtdgment for defendant toith ceeUs.
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Evidenee-Coiamis.çion to examine u-ilne&çes ai)road-CSI.'
o! aending a barcis.terfrorn Eugland.

In cases of great importance and intrieacy the master rnaY
allow the successfui party, on taxation of ceats, the c--
penses ef messding out an English barrister on a commis-
sionl te examine wituesaes abroad.

[C. P. 18 W. R. 381, Jan. 29, 1870.)
This Was an' action on a marine policy cf in-

surance on cochineal from the Canary Islande te
tii country, and at the trial before the Cbief
Justice at the Guilditaîl a verdict Wras found for
the plaintiff. The defence raised was that tbe
plaintiff, wbo bad made advances on te cochi-
fleal and represented the shippers, had fraude-
Iently shipped barley insttad ef cochinjeal, barley
being of far less value titan cochineal, and bad
then jettisoned it, and meade tbis dlaim on the
defendants for the sum iusuredl on te cochineal.
At lthe instance ef the defeudants crinsînal pro-
ceedings bad been taken agatinst tite sitippers in
the Spauisb courts.

Before trial the pliaintiff obtained a commission
te examine witnesses in the Canaries te prove
the fact eT the sbipment cf the czchineal, and
appointed tbre eommissiciners, two ef whoni
were mercantile meii residiug in the islands, aud
the other wne an English barrister sent eut frein
this couritry. The lqttpr wtoa the nuly conis-
hlîtletî for the p'tiLtifi' Who liclually liai. l'lit

defendauts aise sent eut a barrister frein tbi0
country as a commissioner, and be crosse-l
amined the plaintiffs wiluesses, but called 0011#
bimef tbeugh be was at liberty te do se. Tb*f
examinalion itself occupied twenty-two d4l7
On taxation of coats for the plaintiff the wse
ailowed a dlaim anseunting te £575 for bis lli
commissioner geing te the Canaries and sitti'l
there.

1YatAkin Williams moved for a mile te rcli<*'
the taxation, on the ground that the master ub

flot to bave allowed the ceste ef an Englisit bor
rister going te the Canaries te conduct a Co
mission. He contended that fromn the proced
lugs in tbe Spanish criminai courts the detgilo
ef te case were well known, and titat the rîI"
tiff ougbt te bave been satisfieil 'with eue of tbe
mercantile men on the spot as bis commissieiif'
lie cited Potier v .Rankin, 17 W. R C. L. Dt
3 1, 38 L. J. CJ. P. 130, L. R. 4 C. P. 76.

J. C. Matthews showed cause in the firel 1
stance, and contended that it was a malter
lthe discretion of the master.

BevILL, C. J.-The Court cAnnot iay down f
rule that shall be applicable te ait cases. GO
raill speaking the master wouid nieyer t biu
allowiug tite expeuses of a barri srer sent o
frein this country. But there ni-iy b. cabsi~
overwbelming importance iu which it weuld b
necessary te send one eut. There is no el
againet it, but it muat depend entireîy on tho
nature sud circumstances of the case. This 00
a case cf overwhelmiug importance te the latiff sud the shippers whoxu lie represented. 0"
the investigation was very complicateul and
the Most minute description. Over 800 qUleor
tiens were put lu cross -examinatien by theCO. 1msinrfor the defendant, and wben the .l
came on before me it lastedt flue days, and mii
turned oun the inîerrogatouies. Thse matter <00d
in thse discretien of tise master, wbo investigaîe
it with the pepers and briefs before hiro auid b
fore we inlerfere it must be clearly shown t
ite bas exercised bis discretion wrengly. Se ý
from that being lhe case, 1 think ho vus positi
right in ailowing these expenses.

MIONTAOUIE SMITH, J., cen1curred, fe
I
1 RETT, J.-As a rigid rule must very ci~

lead te injustice, it ils beet for the master t10o
on bis discretion. Yet the Court is net te
on a rigid mule et net interfére g

Rule digchareed,

PENTON V. ýIIDCr

Ncgliqcnce-Contagiovs disase-Glandered horse'.li
Declaration that defendant knowtsugly delivered a1 DOW

dered herse te the plaiiutiff te be put with bis ~ilr
without tetling hhn it waa glandered. werebY tb,
titi', net knowiug it was glandered, ivas induced tO
did put it witti bis herse, per (po bis herse died. bheRIeid, after verdict fer plaintiff, a good declaratiOn, tv..
no cencealment or fraud or breacli ef warranty

averred. [18 C. P. W. IR. 882, Jan. 25, iî70.
Deciaraion...For that the defendant Wtr%.

fuily kept a herse weil kuoving the sane .Oi
glaudered and to b. in a coritagions, infcîti Ir
and fatal diseaéue eRlled glaindera. and well "-t
ing the premises wrougfully deiiv red the f
horge te the plaintiff, to he icept n<i takeull
of by the plaintif!' for lthe defleudailt il' Il
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