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the defendant’s position to be within it, I suppose
he would not be within it, for he does not live
with the tribes on their reserved land, but ie the
owner in fee simple of patented lands of greater
assessed value than $100, not set apart from the
lands of the tribe, but acquired by himself,

That Act however is repealed, and the Acts
now in force are 81 Vie. cap. 42, and 82
& 88 Vic. cap. 6 of Canada. The only immuni-
ties or disabilities of an Indian now, whether en-
franchised or unenfranchised, relate to the pro-
perty be acquired from the tribe, and that no
person can sell to him epirituous liquors, or hold
in pawn anything pledged by him for spirituous
liquors. But Indions may now sue and be sued,
and bave, except as above, g0 far as I can see,
all the rights and liabilities of other subjects.

In Totten v. Watson, 15 U. C. Q. B., 892, the
Court of Queen’s Bench, in the time of Sir John
Robinson, decided that the prohibition of sale of
land by Indians, applied only to reserved lands,
not to lands to which any individual Indian had
acquired a title; and from this case and sec. 2,
cap. 9, Con. Stat. Cau., it is quite plain that an
unenfranchised Indian might purchase and hold
Jands in fee simple. The defendant then has the
necessary property qualification. Being a suhject
be must have all the rights of a subject which are
not expressly taken away; then why is he pot
qualified to be Reeve of a township? it is cer-
tainly for the relator to show why. I tbink that
he is qualified, and that judgment must be for
the defendant with costs.

Judgment for defendant with costs.
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Yqresias v. THE Rorar EXCHARGE AssyRANCE,
Evidence—Commission to examine witnesses abroad—Cosls
of sending a barrister from England.

In cases of great importance and intricacy the master may
allow the successful party, on taxation of costs, the ex-
penses of sending out an English barrister on a commis-
8ion to examine witnesses abroad.

. [C. P.18 W. R. 381, Jan. 29, 1870.]

This was an action on a marine policy of in-
surance on cochineal from the Canary Isiands to
this country, and at the trial before the Chief
Justice at the Guildhall a verdict was found for
the plaintiff. The defence raised was that the
plaintiff, who bad made advances on the cochi-
neal and represented the shippers, had fraudu-
lently sbipped barley instead of cochineal, barley
being of far less value than cochinea), and had
then jettisoned it, and wade this claim on the
defendants for the sum insured on the cochinesl.
At the instance of the defendants crimigal pro-
ceedings had been taken agninst the shippers in
the Spanish courts.

Before trial the plaintiff obtained a commission
to examine witnesses in the Canaries to prove
the fact of the shipment of the cochineal, and
appointed three eommissicners, two of whom
were mercantile men residing in the islands, and
the other was an Englirh barrister sent out from
thiy country. The latter was the ocly commis-
sioner for the p'sivtiff who actualiy sat,

The |

defendants also sent out a barrister from tb¥
country as a commissioner, and he cross-¢%
amined the plaintifi's witnesses, but called po?
himself though he was at liberty to do so.
examination itself occupied twenty-two day
On taxation of costs for the plaintiff the mast?
allowed a claim amounting to £575 for his Jeg?
commissioner going to the Canaries and sitti®
there, .

Watkin Williams moved for a rule to revit
the taxation, on the ground that the master 008
Dot to have allowed the costs of an English b8
rister going to the Canaries to conduct o ¢0%
mission. He contended that from the prnc‘*‘,,‘
ings in the Spanish criminal courts the def®"”
of the case were well known, and that the pIn®
tiff ought to have been satisfie! with one of ¥
mercantile men on the spot as his commissioﬂf"
He cited Potter v Rankin, 17 W. R C. L. Di#
31,88L J.C.P. 180, L. R. 4C. P. 76. .

J. C. Matthews showed cause in the first ';
stance, and contended that it was a matter
the discretion of the master. .

Bovity, C. J.~The Court chnnot lay down a0
rule that shall be applicable to all cases. Ged%
rally speaking the master would never think
allowing the expenses of a barrister sent ¢
from this country. But there may be cases
overwhelming iwportance in which it would s
necessary to send one out. There is no T"h‘
agninst it, but it must depend eatirely on tb‘
nature and circumstances of the case. This "%,
a cage of overwhelming importance to the p"wd
tiff and the shippers whom he represented. 8
the investigation was very complicated ap
the most minute description. Qver 800 qU%,
tions were put in cross-examination by the ¢0%
missioner for the defendant, and when the ‘,ﬂ:’
came on before me it lasted five days, and mai?
turned on the interrogatories. The matter "d
?n the discretion of the master, who investigh
1t with the papers and briefs before him, and o
fore we interfere it must be clearly shown “f“
be has exercised his discretion wrongly. S?all
from that being the case, I think he was positi”
right in allowing these expenses.

Montagur Syith, J., concurred. e

Brerr, J.—As a rigid rule must very O
lead to injustice, it is best for the master 0 ot
on his discretion. Yet the Court is not t¢
on a rigid rule of not interfering. i

Rule discharg®™
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PexToN v. MUBDpOCK.
Negligence—Contagious disease—Glandered horst:

Declaration that defendant knowingly delivered,'fol"
dered horse to the plaintiff to be put with bis pwl"
without telling him it was glandered ; whereby the r
tl.ﬂ‘, not ‘knovwmg it was glandered, was induce
did put it with his horse, per quod his horse died: o

Held, after verdict for plaintiff, a good declaration,
no concealment or fraud or breach of warrabty
averred, 570,}

[18 C. P. W. R. 382, Jan. 25, ! ook,
Declaration—For that the defendant W' 'p#

fully kept a horse well knowing the saﬂ'e‘i o

glandered and to be in a contagious, ’"fecknoﬁ'

and fatal disease ealled glanders, and wel il

ing the premises wrongfully deliv red the

¢
horse to the plaintiff, to be kept and taket ob
of by the plaintiff for the defendant in %8




