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FRASER v. GRAND) TI-NK Rl. W. CO.

Iiuiv-oy Injn Iol and I)ealh of Person Cro&,#iing Track-Levod
IIghuay ('rossing - pen GaIlc.-Absence of llVaichman -

Xeg[iqen ce-Erlidcn ýe-Fin dingy, of Jury.

Appeal b)'v die defendants front tile judgmclleîrt 0f FAC LcN BRIDGE,
C.J.K.B., iupon the findings of a jury, ni favour of the plaintiff,
the admiriistratrix of' the estate of John Fraser, deeeased , in an
notion te reeover daniages for his death by the niegligenee of the
defendants. Joliri Fraser w-as killed b y a loeoniotive of the de-
fendants at the level erossing at the foot of Bat- street. ini the e-Itv
of Toronto, w-hen attenipting to cross on the'night 1of the -?Ili

Uav. 1907. 'Ple Jury foiiid for the plaintifT w-ilh$,ili dl maes,
an(i judgient w-ns giv en for fliat arnount.

'l'le appeal m;> ls hard 1w M1OSS, C.,J.0.., OSLER, GARNuow MAC-
a.hInda EEIU jj.IJ

W. 'Neshitt. K.C., and D). fi. McCartliv. KJ.for the <Iefendl-
ais.

P. A\r ioldi.lç. k and .1. F. (Grierson, for thle plaiut i if.

M î1uwi .1 .A 'li eSe w-as onle for the jiurvýl a11i w1ho can,
say, 11p-1 the wliole ev'îdenee, that flic ver v trutl ljis ilot beeln
reaclîed respeting tlic c-ause of tueneien Eveit if thiat were

nue t'o or this ('om-rt
Ilt w-as tuec adroit ted nhitv of tlie defendant,~ to liq\e i o, ie
gaesad al watellnianl for the p)iNte(-tioIi of îp-rzolis pa Mig ue

tlis lve erossîng. It wil, fre lint tlint gluty didl not aipply ait
îiîht drîn bc imeoftlo arw-eutue lake was not nvgbe

w-lien few- ; wvould ha;me (joeasionli pass that w-av at nlighit.
iAýsIlnuîng that to be so; navigation hall opened at the tîine: and
li flint cati now be said for the defendants ou tliis ground iýz, 1th at
tlieir offiers w-cie not aw-are of tiae fact-, wliieh is, of cor D o
excuse in law for failure to perfori a statutory obligation, or mne
i îîposed.ý ls that, iun (ilestion w-ns, hy a Bloard rlothied(. hv coinpetent
l(-gislat ion. witlî power to inmpose It.

The1 accident occîrre-d if niglit, hipon ai daniigei-ois levol cos
îng exceptionailh- da;ngerous, for eveii a level, c-rossing, bveao

of the numiil)r (>1 tr»1-k tpon it aid( the greait nuinher of trains~
passilig over t1îeiii. 'l'lie deceasedl w-as a Scotsian , but recentl v
conie 1i Canada. w-la> pi'ohably liad îîo great know-ledge of the


