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that this is void as against Niemi for want of consideration.
Apart fromn that and assuming that At is a contract on which
the plaintiff may rely, what la the true construction of it?
[t was not a contract of actual sale, liy which the property
Îimediately passed to the plaintiff. It was atmnost an agree-
ment to seli, and the conditions precedent to the plaintif[
becorning entitled to the property, were that the plaintiff
would remove it within a reasonable tirne, and that before
rernoving it, the plaintiff would pay the price agreed upon.
The plaintiff did not pay, nor did lic tender the arnount re-
quired. Hic did not attempt or offer to remove the property
within a reasonable time frorn the day of the date of the
agreement. The plaintiff had not the actual possession, nor
had the riglit of property or possession in the piliag at the
tirne of the :;ale in Whalen. There was no tender. What
took place between Ray Short & Co. and plaintiff, by which
plaintiff could have got the rnoney, even if that was coin-
municated to Nierni by any messenger sent by IRay Short &
Co. could net amount to a tender, and there was no waiver
by Niemi of the payrnent, or of any of the conditions in his
agreenment to seil. TJpon the construction I arn obliged to
put upon the agreemnent the plaintiff fails in this action.

Many cases wcre cited by counsel for the respective
parties, not only upon the question of plaintiffs right to
suceeed in titis action of trover, but upon the xnany points
dis;ciised at bar. No useful purpose will be served by re-
ferring- o tlie great iiiajurity cf tIiese. Lord v. Price, L. R.
9 Eýx. M4; Mlilgate V. Keobble, .1 M. & G. 100, and Brown v.
Dvlrnage, 10 0. W. P. 4151, e'stablislî defendant's contention.

The defend ant Whalen had iniotice o f plain t iff's elaim, and
after sucli notice and after an unsuccessful atternpiit to buy
frein plaintiff, bought froin Nierni. It would be with great
reluctance that I would hold, if T found niyself bound by
authority se to do, that a purchaser under such cîreurn-
stances would be a puirheljzr in good faith within the mean-
ing of the Bis of Sale and Chattel Mortgage Act.

The third, par-ty', iip to the time of the sale by bim to
Whalen, was a conse(nting party to the plaintiff's delay in re-
moving the piling. So far as appears bc made no demand
upon the plaintfi', nor did lie give any notice requiring pay-
ment for, or remolval of, the piling. A teinpting offer wvas
nmade to Niemi-to break whtît hie thought was a binding
obligation on him to seli to plaintiff.
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