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P>ut there is more in the case. Thc agree'ment provides
for the defendant giving a deed of the right of way "when
and as soon as the salue is surveyed." it is plain that the
survey was required, not that the parties should knoiw thc
position on the ground, but that a proper eonveyance could
be nmade, and it is equally plain thet no0 proper conveyance
could bc made without a survey. The parties might have
agreed to define the extent of the right of way by fenees,
stakes, or other marks on the ground, but they ehose--and
wisely chose--to have the right of way defined by survev.

Where one person is entitled to a right of xvay over the
land of another, the precise location not having been deter-
inined, it is the grantor who has the right and duty to select
the peielocation, to, "dcefine " the way.

'Fis is so iii riglits of way by necessity,
Clarke v. Rugge, 2 Roll. Abr. 60 p. 17, where it is said:

The feoffor shial assign the way where hie cati hest spare it."
I>ack&er v. Welt7, 2 Sifi. 111 ; Pearson v. Spencer, 1 B.

& S. 511, 3 B. &- S. 761; Btolton v. Bolton (1879), Il Ch.
1). 968, and aiso ini cases of contract: Deacon v. S. E. R. Co.
(1889), 61 Ti. T. n. s. 377; Mfetrapolita?ý, etc., Riw. v. G. IV.
R. (1900>, 82 L. T. n. s. 451; and once the way is '-de-
fini," it cannot bc changedl by the grantor.

Ik4c0fl v. S. E. R. ut saupra. It is to my mind clear
thlat the iatig agreed tha;t tie way should he "deflned"
by a survevý thiis I tinkil iiade it the duty of the defendant
Io have the srve made. When lie refused, I tbink an
action layý at the( instance of the female plaintiff. Moreover,
a survey being a prerequisite to a conveyance, the refusai to
nîakt. a suru (y vwfs a waiver of the conveyance.

We needl not consider whether the defendant should have
the decd prepared, as the plainîjifs express fhicir willingness
to have tbaf prepared, at their own expense.

1 think the defendant nîust have a proper survey mnade of
the way already agreed upon (which is said to be 16 feed
wi(le), and furnish thme correct description to the plainiffs
an:d pay the costs of time action and appeal. Hie must also
executo a proper deed of conveyance, îf and when tendered
hlm on Uehalf of the plaintiffs--if the parties ca-nnot agrue
the convoyance to bie settled by the Judge.

Sonie argument was advanced-perhaps il is better to say
mmcrn regret was expressedl that the Court should bie troubled
withi thlis matter, which was described as petty. For mny
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