
It Wasz his duty to lay hefore the Court the, maý,terial fact,
that the defendanmt had been arrested tlic evnn heforo on
an invilid wý rit; that; lie had been in illegail cus'tody d own tA
that day, at ail events, at the suit of tlic p1aintifrs, and that
ho nîight stîli bc so. The~ Cort would. th1-n 1iavv< hpen i a
Positionl to doeal with t4o application with the saine knoi(wledig,
as that posose by te solicitor, and would prob)ably- havLe

followd Egg non' Case, 2 E. & B. 7~17, ink holding that
defondant mîust llrst be absolutely dischargedi from bis iIIegal
custody before lie could be arrested under nomw proess, at thv
suit of tlie sanie plaintiffs. The application. sliouldl not lie
treated as an appeal upon new material from t1e disereion
of tho Chief Justice in making tlie ordor of flic, ý2st Augum1t.
The application isý really one to the undl(outud uridiciox of
thec Court to set aside, lu its diseetin, ordurs mhiehi haveý
been obtained by tlie wilful concucnienti or ereri o!
minatrial facts. A clear case bais beun madel ont for tlle e\-
ercise orf that discretion; and thoroforo flic order or fIe 2lat
August'and flic writ issued under it should hoe set aszide,, and
lie p)rjinur discoharged, upon condlition thiat neo action b).

brounghf ainthfle slicriff for, flie arrest or dehtnion or for
any.thing done nnder either of thein.

Appeal allowcd witli costs hure and below.

STREET, J. SEPTEMBER 17'ra,1 1!)(2.
CHAMBERS.

RFE SHIORE.

Wi11-Constraction - Legades - Conditions -
bel ore Period Mentioned in MlU.

Application nder Rule 938 by two ehld(reni of tIe te$ta-
for, legatees under lis will, for an order declaringr tinI en-
titled to iminediate payment of their legaeies and of thetr
shares of the residuary*estate.

A. iloskin, K.C., for the applicants.
A. E. lloskin, for the widow.
F. E. llodgins, K.C., for fhe execufors.

STRE.ET, J.-The applicants are net entitledl to wLiat they
aisk, and the executors cannot properly pay the 'nonev tothem, even with the consent of flic widow- and of the o'tiie
chidren. By the termas of the will a legauy was given toech ef the four souls of the testator of $17,O0OO, te lie paid a
follows:- $3,OOO on attaining- 21; $6,ooo On1 attaillinz 24


