
3. Or did plaintiff fait off w-hile endeavouring to prvext
defendant from getting possession of the Ines? A. No.

4. Was plaintiff interfering with or preventing the market
place from being used for the purpose for which it w'as
designed? A. No.

5. IDid plaintiff, after having been ordercd by defendant
to desiat from watering, continue watering and refuse to
desist ? No.

6. Did defendant use more violence towards plaintiff than
was reasonably necessary to prevent plaintifl from incumber-
ing the market place and from wetting theb-sades
A. Yes.

7. Was the use of the mnarket place for the purpose for
which it was being used a reasonable one? A. No.

8. Was plaintiff interfering with or preventing the mar-
ket place from being used for the purpose for which it was
actually being used? A. Yes.

9. IDid defendant act maliciously and wîthout reasonable
and probable cause in doing what he did? A. Not inalici-
ouslr.

10. Damnages? A. $300 for the exess.
The trial Judge found upon these an>weýrs that defendant

had acted without reasonable'and probable cause and entened
judginent for plaintiff for $300 and costs.

The motion vas heard by FALCONBRIDGE, C.J., STREET,
J., IDINGTON, J.

F. MaKlaK.C., and G. Lynch-Staunton, K.C., for

I. Carscallen, K.C., for plainiff.

STREET, Jw.-It appears clear that the constable ini what
he did here, whiatever it wvas, was acting virtute offilii, as it
is expressed 1by Lord Kenyon ini Alkock v. Andrews, 1 Esp.
542 n. lie wa s on diity at the mnarket square, and "aS.
directed by the clerk of the nmarket, who had charge of the
premises for the cityv, to zuake plaintif inove his watering
cart fromn a position in which it appeared to be creating an
obstruction and a danger. The finding of the jury is that
plaintiff was in facet interferinig with the uise of thei market
place for the puirpose for whirh it was being ue.It wus
while engaged in the effort to make plaintiff inove on his
watering cart, i pursuanoe of the order of the mnarket elerk,
that defendant caused the injuries complainedl of. It deeps


