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The case of PornerOY, appellant, and Wilton,
resî>oudent (26 U. C. R. 45), decides that the
qUarter sessions had no power to reserve for the
Cons8iderati<îî of this court, under Con. Stat.
lj. C. eh. 112, a case whicb bas been appealed
to tbat court under the statute aliowing appeals
tu the quarter sessions.

The first section of that act enacts that, when
ally person bas heen convicted of treason, felony
or ixisderneanor, before anv court of quarter
l3e88jotis the justices rnay reserve any question
of law which ai-ose at the trial for the consider-
tjOl of the justices of eitber of her Majesty's

stiperior courts of common law. The act re-
!lPecting new trials in crirninal cases is the next
In the Con Stat., ch. 113, and the first section
's, Whenever any person has been convicted of
anY treason, felony or înisdernnor, before a

'court of quarter sessions, suchi person may apply
foie a new trial The language in the two
atatutcs seems identical, and if the court of
qluarter sessions, 'when a case bas been appealed
Cahnot reserve any questin of Iaw for the con-
eidPration of the judges of eitber of the superior
Courts, I dIo not think the court could grant a
laew trial in such a case, under the authority of
eh. 113.

Then bas the court of quarter sessions power,
of its own üi'iginal jurisdiction, to grant a new
trial ou the merits in a matter of appeal. In
the case of Thte Queen v. Bertrand (L R. 1 P. C.
623), in argument it is stated, -1Granting new
tr'ials is a practice of comparatively modern date.
T'he history of uts introduction is to be founil in
2'4e King v Mawbey, 6 T. RI. 619, which was a
Case of rnisdemeanor only. In a note to the
en2 of The King v The Inhabitant8 of thte Cou» p,
Of Oxford 13 Eamet, 410, 41.5, it is stated that
1liere is no inistance of a new trial being granted

't, a capital case. AIl the authorities upon the
Point are collccted there." In the cases refer-

l4tit is stated in argument, and apparently
atttdt, that granting new trials forrned rio

eof' th common law jurisdiction of the court,
a tgiven by sta!ute, but arose out of the

I3Perious nccessity of doirîg justice. There was
la enedy forrnerly in civil csses but the attaint
t . jury, which, in its nature, was no satis-
Ction to the party wronged ; but even this did
titextend to crirninal cases. The first, instance

4eCorded in the books of a new triaîl granted,
ta en 148 (ruferred tu in 1 Burr. 894), and

fe it was observed it had been done before.
a defendant were uuquestionably guilty, and

e jur ncquittcd bim, though there is a palpa-
a failure of justice, yet the court cannot grant

W trial. On the other baud, if the defendant
th Convicted of felony or treason, tbougb against
r4e weight of evidence, there is no instance of a

.0onfor a new trial in sncb a case ; but thedi passes sentence and respites execution till
Crpl c&tien cau be made tu the mercy cf the

%,hle case of The Queen v. Scaife, 17 Q. B. 288,
1 'ndictruent for rohbery removed by certiorari
ilth court of Qu)een's5 Bench, and tried at the
0011 assizes, before Mlr. Justice Cresswell, 18 thé
4 in~~ cage wbere a new trial was grant-
ny Eugland in Pelony. That case is expressly

4e è,uled hy the Privy Council lu The Queen v.
in anbove referred to.a note tu Thte King v. Thte In/ttbilanta of the

Couty~ of Oxford, 18 East, 416, it is stated, the
authorities are unanimous that an inferior jui is-
diction cannot grant a new trial upon themerits,
but only for an irregulatity, and this even in
civil suits. Many of the authorities are there
referred to. The sarne case in.East., implied,
shews ivhat bas neyer yet been successftilly con-
tended for, as far as I arn able to see. that the
court Of Queen's Benchi will not issue a certiorari
to remove an iudictrnet for a misclernatior and
procceding thereon nt the assizes, atter convic-
tion and before juigment, sought for the pur-
pose of applying for a new trial on the julge's
report of the evidence. upon the grounil of the
verdict heiug aSainst evidence and the jiidge's
direction. In that case the motion was refused.
if' the judgle of assize could have granted a new
trial, thero would have been no necessity for
that application, and so astate a judge as Lord
]Ellenborýougb would bave referred to that fact
lu bis judgment ; aud the reporter Mr E.ast,
whO a1118 rntny valuable notes and authorities
to the case, a learned crimindl lawyer, woul d
have refprred to such a power if it bad existed.

The Court of Oyer and Terminer and General
Gasol Delivery are nat courts of inferior jurisdic-
tion as tu grantirtg new trials, more than the
courts Of general quarter sessions. If tbose
courts coufld not grant a new trial on the merits,
I fail to see bow the quarter sessions couit. The
fact that neither of thie learned gentlemen who
argued this case have been able to refer us to a
sinîgle autbority sbewing that the quarter sesions
could, ind<epenlent of our Ptatote on the sîîbject,
grant a new trial on the merits, satisfies me that
the 111w must be, as 1 bave always uuderstood it
to be, against such a power.

[f sncb a power existed in ordinary cases, it
may Weil be donbted if it wnuld exist in exercis-
ing a statutory jurisdiction by appeat, wîîen no
sucb PoWer is coîmferred hy the statute.

We therefore corne to the conclusion that thie
court of quarter sessions band no power to grant
a new trial, or to order the conviction to be
quashed with cos; and that the order granting
a neýW trial and quashiug the conviction must be
quasbcd-

We inake no order as to the court below iqsuing
any process to enforce the cinviction, as that is
flot Fouglht for hy the application now made to
us; s'III if we were asked to do so, before issu-
ing a tnandarnî we sbould require express au-
thoritY tu 8hew us that the quarter sessions
woulcl ha hound tu give effect to a verdict pro-
nounced against the express direction of the
court.

We think the learned chairman of the quarter
sessions would bave been warranted by thie es-
tablishied practice at tbe assize, lu refusing to
alloWx ie party to calI furtber witnesses, or bis
consel to ad-iress. tbe jury. after tbe undoubted
estittli8hed facts bad clearly shewu, in the opin-
ion Of the' court, that ha bad made ont no case.
It is uleemiy to allow a counsel to address &
jury. and tu urge tbem to find a verdict tigaitist
tbe rtiling of the court, wben the court itself will
be obliged to tell the jury to find thie otberWaY.
Iu sncb a t3ontest the jutis are in truth mside
tbe judigies instead of the court. and the jîiIge
entars the arena as a contestant Writh the advo-
cate for a favourable decision. Sucb displays
are not calculated generally to assiaIt lu the ad-
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