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SECOND DIVIsIONAL COURT. JULY 3RD, 1920

*SMITH{ v. UPPER C4NADA COILEGE.

Principal and Agent-A gent',s Commission on Sale of Laind--Com.
mieýsion, Payable mil of Pnrchase-money tchen Recived-L47 9
Portion of Purchase-money not Received by Reae.rm of Sub
seqent Agreemient M1ade betweren Vendor ami Purchaser twit
out Piviity of 1Vendor's Agent-Action for Balance of Commi.
sion notwithstandinig that Whole of Purchase-moneij not Reeil,
-Dismissal of A ction upon Question of Lawý Ra ised in Plead<,
-Effeet of sec. 13 of Statute of Frauids (6 Geo. V. ch. 24, sec. '
-A-ý.ppeal-New Point Taken by Couri-Implied Agreemo
of Vendor Io Do Noihing to Prevent Payment of Purcasemop.q
-Damoages for Breach of Implied Contradi-Judgmeni Dismi.
eing Action Set aside, Leasing Case for Trial on New B<ai-..
Necessity for Amendment of Pleadings.

Appeal by the plaintiff from the judgment Of M1DDLF:TON, J.
47 O.L.R. 37, l"7 O.W.N. 405.

The appeal was heard by MuLOcx, C.J. Ex., CLiu'E, Rïnomj.L
S1UTWERiLAND, anid NIASTEN, JJ.

A. G. F. Lawrence, for' the appellant.
Frank Arnoldi, R.C., for the defendants, respondents.

RIDDELL, J., in a written judgment, said that, in the view hf
took of the case, the statutes had no bearing; the case had nol
been placed on the right baais. The real action was flot to reeoye]
cominission at all. Adrnittedly, commnission couldnfot bereeovee
umder the contract b)etwveen the parties and on its ternis, for. th(
mroney had not been reoeived by the defendants, and therefan
ws fot payable te the plaintiff according to the ternis of th(
eontract: Aider v. Boyle (1847), 4 C.B. 635.

The real cause of action was for daiages for breaoh of1 th
implied agreemtent on the part of the defenjiants flot te do any
thing to prevent the payrrent by the purchaser of the purchause
money out of which the plaintiff was to receive his commison.,~

Reference to Ogdens Limited v. Nelson, [1904] 2 H.B. 410
418, [1905] A.C. 109; Lazarus v. Cairn Line of Steamip I4,,te
(1912), 28 Tirres L.R. 244, fourth rute stated by Sorutton, J., al
p. 246.

The defendants had broken this contract, and the p1aintiff w
entitled to a verdict. If he could pr-ove no damage, he wia njjç
to a judlgment fow nominal <larrages and coste: Village of Briho
v. Auston (1892), 19 A.R. 305.


