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Re Bcituzm'a Trust Lord Justice Roit merely said~
that lie deeired to have further evidence; he did
not say that, if no further evidenco could be ad-
duced, he should not act on thse rule of Vice-
Chancellor Malins. Iu thse case before Vice-
Chaucellor Kindersley he merely acted as a jury,
and that is vhat the Court has to do now. They
referred also to Rez v. Tu'yning, 2 B. & AId. 886 ;
,Séick v. Booth, 1 Y. & C. C. C. 117 ; Hubback
oin Succession, 175, et aeq. ; Doe Y. .Tesson, 6
East 80.

C. J. ITîII for the trustes.
Langwortliy, and G. O. Edward, for other

parties.

Everill, in reply.
GIFFARD, L. J., offered the parties an oppor-

tunity of endeavorng to obtain further evidence,
but the offer was declined on both aides.

Judgment vas reserved.
Jan. 14.-GIFFARD, L. J.-This je an appeal

froin se much of au order of tIse Vice-Chancellor
James as directs the residue of a fund which ie
standing in court to "lThe account of the share
intended for Nicholas Phené Mill" to be paid to
bis administrator. The order vas made upon thse
bypothesis that Nicholas Phené Mili survived
Francis Phené, thse testator. The learuned Vfcs-
Chaucellor, in making thse order, stated that h.
did s0 in deference to the authonity of thres cases
vhich vers decided by thse Vice-Chancellor Kin-
dersley, and a fourth 'whlch vas decided by thse
Vice-Chancellor Malins, but at the same time ho
dissented frurn their opinions, and expressed a
vish that the whois matter shouid be brought be-
fore thse Court of Appeal. Thse testator died on
the 5tIs of January, 1861. According to ons
'viev of the evidence, Nicholas Phené Mili vas
lest heard of in Auguet, 1858; according to an-
other viev, about seven monthe previousiy to thse
testator's death. That he survived the testator
'Was treated by thse Vice-Chancellor, in deference
only to thse four cases referred to, as to be pre-
surned. Lt viii b. desirabie, therefore, Io ex-
amine those cases and sncb others as bear mate-
rially on thse subject, before deaiing with the
evidence mors particulariy. TIse cases decided
by the Vice-Chancellor Kiudersley vers Lambe v.
Orton. Dunn v. Ssowdes, Thomas y. Thomas.
They vers ail decided on tIse same genemal prin-
cipies. The propositions enunciated vers, in
substance, thes -18t. That the iav presumes
a pereon vho has not been heard of for seven
years to be dead, but, in the absence of special
circumetances, drave no presumption from that
fact as tn thse particular period at vhich he died.
2nd. That a persoti alive at a certain period of
time ie, according to the ordiuary prosumption
cf iav, to be presumed to be alive at the expira-
tion of any reasouabie period aflervarde. And,
8rd. That tIse onu8 of proving death at any par-
ticular period vithin thse seven years lies vith
the perty alieging death at suoh particuiar period.
The case decided by the Vice-Chancellor Malins
,qas Re Benham'a Trust. He adopted and acted
on thse decisions of Vice-Chaticetlor Kindsrsîey,
but vent sornevhat further, laying it dovu " that
if you cannot presume~ death at any particular
period during the seven years, then, at thse sud
or expiration of the seven yeRrs, you must pro.
mmeai for tIse firet tirne that hs le dead, and you

muet also presum2 that 'within that time he id
alive." Re Benham's Trust, vas appealed, and
the Lord Justice Rolt, in November, 1867, dis-
charged the Vice-Chancellor's order, directiflg
further inquiries, and simply stating, accordit'g
to the only report I amn aware of (16 W. R. 180).
that Ilthere vas no evidence for the Court to act
upon, and that it vas a case, not of presumptiOfl,
but of proof." In Dowley v. Winfleld, the testa-
tor died in September, 1833. Qne of his twO
sons went abroad in September, 1830. and Wa8
heard of for the lait time about twenty menthe
previously to hie father's death. Tbe Court
ordered a share of the fether's residue bequeithCd
to him to be transferred to bis brother as the sole
next of kmn of the father living nt the father'S
death. Security to rsfund vas taken. In Maso?'
v. Mason, 1 Mer. 308, a father and son vere
shipwrecked together. The miles of the civil
law and of the Code Napoleon vers relied on-.
Sir Win. Grant Paid : " There are many instances
in vhich principles of law have been adopted
from the civillians by our English courts of jus-
tice, but nons that 1 know of in which they have
adopted presumptions of fact from the ruies of
the civil lav. . . . In the present case 1 do
not see hat presumption je to be raised,' and
since it je impossible you ehould demonstrate, 1
think that if it vere sent to an issue, you muet
fail for vaut of proof." An issue vas directed
'hether the son vas living at the death of the
father. Nothing appears to have corne of it. 112
Underwood v. lVing, vhich vas ai so a case Of

COMmorient e8, a testntor bequeathed personal es-
tate to J. W., la the event of hie wife dying il'
hie lifetirne. The testator and hie vife vere
shipwrecked and drowued at sea. Ou the ques-
tion beiug raised betweeu the neit of kiu of the
testator and J. W., vho claimed under the wiii,
it vas beld, firet, that the onu8 of proof that the
husband survived hie vifs vas upon j. W.; second
IY, that it vas necessary to produe positive evl-
dence in order to enable the Court to prououncO
i1n favor of the eurvivorehip ; and thirdiy, that
nO sncb evidence having been produced, thse next
of kmn vers entitled.

Tlnderwood v. Wing vas heard befors Lord
Crauvorth, Mr. Justice Wightman, and Nir-
Baron Martin. Mr. Justice Wightman. in the
course of deiiveriug judgrnent, stated:-"LIf therO
be satisfactory evidence to show that the oII*
sur'vived thse other, thse tribunal ought s0 to de-
cide, independant of age or sex; au!1, if there bM
no evidence, the case is thse sarne as a grsB t

variety of other cases, more frequeut former!!
than at present, vhere no evideuce existe, aud,
of consequence, no judgment can be formed; P
and afterwards added :-"4 We think there is LI
conclusion of law upon the subject; in point Of
fact, vs think it uniikely that both actually did
die at thse sarne moment ôf tirne, but there je t'
evidence to show vhich of them vas thse survivor-'f
In IWîng v. A4ngrave, another branch of thse saule
case, the House of Lords concurred in thse viO<l
vhich hail been taken by Lord Ctauworthan
the leamned judgss vho sat vith him. lu )
Green'8 Setilement, Mr. Green was murdered '
thse Indian Mutiuy on the 8rd June, 1857; MS
Green on the Itith of November following.M"
and Mns. Green's child escaped vith its native
nurse on thse same Srd of Juns, but was Il eYe
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