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thing active is done, amounting to a wilful obstruction or pre-
vention.

Upon the ground of the absence of evidence the conviction
cannot be sustained, and must be quashed. There will be an
order for protection; and no costs are awarded.

HoN. Mr. JusTiCE KELLY. OCTOCER 3RrD, 1913.
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Writ of Summons—~Service out of the Jurisdiction—Rule 25 (e)—
Contract—Place of Payment—Inference.

KELLY, 'J.,_ held, that it is well established that leave to serve
out of the jurisdiction a writ of summons or notice in lieu of a
writ is properly granted where, either expressly or by implication,
the contract or a part of it is to be performed within the jurisdic-
tion and there is a breach of it or of that part of it, within the
jurisdiction.

Thompson v. Palmer, [1893] 2 Q. B. 80, followed.

Appeal by the defendant from an order of Holmested,
Senior Registrar, sitting for the Master in Chambers, re-
fusing to set aside the service of the writ of summons upon
the defendant in Vancouver, British Columbia, and the
order permitting the service to be made.

Featherston Aylesworth, for the defendant.
A. McLean Macdonell, K.C., for the plaintiffs.

Hon. MR. JustioE KELLY :—This application fails. It is
well established that leave to serve out of the jurisdiction a
writ of summons or notice in lieu of a writ is properly granted
where, either expressly or by implication, the contract or a
part of it is to be performed within the jurisdiction and there
is a breach of it or of that part of it, within the jurisdiction.

Thompson v. Palmer [1893] 2 Q. B. 80 (C.A.), is auth-
ority for the proposition that if a proper inference from the
contract is that payment is to be made within the jurisdiction
then non-payment is a breach within the jurisdiction.

The contract here expressly provides for payment of the
price of the auto cars in Toronto, and I think the fair
and reasonable inference to be drawn from the contract and
the surrounding circumstances is that any other payments



