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te have been made to him. It appeared rtbat
the. parties had made no app lication of the
payments, therefore it was the duty of the
Court te make the application to the most
onerous debt. This was the mortgage for the
unpaid purchase] money. The judgment of
the Court would, therefore, be reformed; $80
te be deducted fromn the amount of the judg-ment, which had properly reduced the consider-
aion money by a proportionate reduction of the
price for tho short extent of the land sold.

SMITH V. NOAD.
BEL»-Tbat in an action of ejectment, where forent

le due, the ceuts wili be taxed according te the
amount ef the annual rent.

EADGLEY, J.-This was an appeal from the
district of Richelieu. The plaintiff entered
in a notarial lease wîth defendant at the rate

of £34 a year. At the expiration of the year,
the defendant continued in possession of the
Sremises. An action in ejectment having been
rought against him, he pleaded that in

January or Fobruary last, a bargain was on-
tered into botween him and plaintiff, by which
ho was te continue in the house at a rent of
£40. It eppeared thet though there had boon
somo conversation on the subject thero had
been ne bargain. Admitting thon thet defond-
ent had held over wrengfully, there arose a
question of coste. The jndgmont condemnod
the defendant te pay tho costs of suit, and the
costa had beon texed according to the amount
of the annuel ront. The dofendant contended
that he shonld only have been condomned to
paycosts of an action of the lowest class Circuit
Court, because the Act in amendment of the
Lessor and Lossoos' Act says the costs are to be
taxed eccording to the amount of the judgment,
and if the defondant had owed a month'a ront
in the present case, ho would only have had to
pay coats as of the lowest class, Circuit Court.

The Court censidorod that the judgment w as
correct, the costs being according to t1he amount
of the rent.-Judgment conflrmed, with costs
as in an action for £34.

JOHNSON et al , v. LORD) AYLMER.
HRaL>-That the executors only, and net the usu-

fructuary under the wili, can tae proceedinga tomsup-
port the rlghts of the estate. 2. Whero a property,
suppos.d te contain minerais, was sold wlth a stipula-
tion that the purcheser wes to ceuse It te bo oxplored,
ont wlthont any time for sucb exploration being ftxed;
held that the parchaeer may await the resuit of the
exploration of an adj oining lot, it belng proved by
sc[entiflc testlmony tbetth e worlng et the* latter
would Indicate what aucces waa te o e aticipated In
the lot sold.

BADOLEY, J.-This was an appoal under the
following circumstences :-Geo. Johnson was
the ownor of a lot of landl at Ascot, and becoming
very much excited about the reports of minerai
deposita, ho endeavoured te make a very large
fortune at once without any difficuity. The
owner of the adjoining propterty was a company
esteblished la England, and carrying on mining
operations te a zonsiderablo extont upon it,
with Lord Aylmer as their agent.- Mr.- John-
son, mupposinj that his land contained minerai
deposits, sold it te Lord Aylmor for a period of
99 years. The Court cafled this a sale, though

termed by the parties a base. Tis deed mede
over te Lord Aylmer ail the profite te b. de-
rived from the mines and minerais, whether
sîlver, gold or copper, that might b. found on
this land; and the sole consideration was thaàt
Mr. Johnson should roceive out of the net
profits a royalty of one-tenth. There wes a
stipulation ln the deed that the purchaser
sheuld proceed to the examination of the ground
te ascertain whetber there were any mines or
not; but there wes ne time fixed withia whioh
this was te be doneo. The defendant caused, a
series of explorations te be made, extending
over some months, but ini October, Mr. John-
son finding that he had net made the greet for
tune ho expected, dotermined in his own mmnd
that the bargain was net binding at ail, and
asaerting that the mine had been abandoned, h.
entered inte a centract with a noter y et Sher-
brooke, with whom ho bargained for the trensfer
of ail his rights, net enly in the lot of land itef,
but aise in the mines and minerals,the right over
which hoe had conveyed te the defeadant. This
notary undertook te institute an immediste
action against the deondant te rescind the
agreement made between Johnson and the de-
fendant. Ho was te pay $2,000 et once te,
Jehnson, and the balance of the $4,000 et e
snbsequent period. This censideretion moaey
was the consideration for the whole. Shortly
efter, within a wcek or two, Mr. Johnson died.
Byý his will ho gave his widow the nsufruct and
enjeyment of ail his estate, and he gave te
his son the whole of the property that he died
possessed of.- The present action wes now
brought by the widow and the universel legato.
in their respective testamentary quelities. But
they were net the representatives of the estete.
The usufructuary had ne riglit te, brin gan ac-
tion of this description te set aside a euse or
sale. Executors were appointed under the will,
te whom administration wau intrusted bythe tes-
tater beyend the year and day, and until the
final accomplialiment of the will. The execu-
tors ouglit te be parties te this action in soute
wey or other. The estate wus in their hands,
and net in the hands ef the usurfuctuary. As
the representatives of the estate tili the final
fulfilment of the wiii, it was fer the executers
te take such preceedings as might b. necessery
te support the riglits of the estate ageinst the
defendant. But beyond ail this, as ailreedy
atated, there was ne limitation la the lase of
the time within which the mines were te bO
worked. Proceedings had been adopted te ex-
plore the adjoining property, and it had been
proved by scientific men that the work on the
adjoining lot wouid show whether there were
minerai depesits on the defendat'B lot or net;
and thet it would be useless te bey eut moaey
upon the latter till it was seen how the ether
lot was worked, there being on14 twe voli thet
need be looked fer, and which appoarod te rua
fromn the one te the other lot of land, diapenally
acroas both. This testimenY Of scienti'Ac mon
was met on the other aide by that of self-con-
stituted minera, one of whom had been a ahoe-
maker, enother e amaîll booksebler et Shter-
brooke, and se on. Uiider those circumatancos
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