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ONTARIO REPORTS.

QUEEN'S BENCH.

(Repor4,ed by C. ROINesoN, Esq., Q. C., Reporter to the Court.)

IN RUl BuaaewîCs.
Division C.osrt-Prohibitiosc-Estoppel-Etitlisg of affi-

davits-t<tournment by Division Court 'Judge Of hearing
of cause to Chamsbers-Reading of oscitten jucigmnt by
Clerk-Exaraination of parties uncter oath.

In an application for a prohibition against the Judge of a
Division Court, for an alleged acting without jurisdic
tion iu a cause before him iu that Court, the affidavitq
upon which the mile nisi was granted were entitled, "In
the matter of a certain cause iii the First Division Court
of the Counties o! L. & A., iu whicb E. A. M. is plaintiff,
and B. D. is defendant :" Hclct, followiug Hargreaves v.
Hayes, 5 E. & B. 272, that the cutitling of the affidavits
in titis way was unobjectionable.

A Judge of the Division Court may, un der the S6th section
of the Division Court Act, adjourn the hearing of a cause
froin a regular sitting of the Court to bis Chambers
within the territorial limits of the division, and sncb ad-
jourumnent of the hearing of the cause is lu effect, if not
objected to by the parties, an csctjouroneset of the Court
ta hear that casse.

Where a Judge o! the Division Coffrt, at the close of the
hearing of a cause before him, anuounced that ho would
take tiiae to consider, sud deliver judgsnent at bis
Chambhers on a subsequeut day, without namiug an
hour, sud before that day sent a writteis judgment to

* the Clerk of the Court, wbo read it in his office to the
agents o! botb parties on that day:

Held, a sufficient delivery of a writtcn judgment within
section 106 o! the Division Court Act.

A Jndge of the Division Court usay, under section 102 of
the Division Court Act, examine under oath plaintiff or

* defendant in any cause before hlmi lu that Court, ai-
tbougbi the deniand exceed eight, dollars.

)Ield, also, that an applicaut for a prohibition agaiust a
Judge of the Division Court for excess of jurisdiction,
Who bas appeared at the trial, cross-exauiuied wituesses,
argrued the case before the Judge, sud taken nu excep-
tion, at the time, to the jurisdiction, la precluded by bis
Own act front objecting to the jurisdiction siter judg-
muent entered sud execution issued in the Court below.

Diamond obtained a rule nisi calliug on J. J.
Burrowes, Esq., Judge of the County Court of
the County of Lennox and Addington, and Ezra
A. Mallory, plaintiff in a certain cause in the
First Division Court of tbe said County against
Birnabas Diamond, te shew cause why a writ of
Prohibition should net issue directed te the said

:i Judge and the said Ezra A. Mallory, prohibiting
any furtber steps being taken for the enforcement
Of thejudgment pronounced in the saine cause, or
the execution issued thereon, on the following
grounds.

1. That the Judge exceeded bis jurisdiction in
S eriug and determining the said cause, by ad-
JOurning the saine frein open Court te bis Chamn-
bers te a subsequent day, and, before that day
arrived, making a further adjounment te another
day, on wbich latter day he heard evidence in
the cause at bis Chambers, whicb lie bad ne
Power te do.

2. Tbat the Judge exceeded bis jurisdiction in
Ptonouuciug and deliveriug bis judgment eut of
Open Court, at the Clerk's office, without haviug
fIrst in open Court fixed a day and bour for pro-
11lounciug and delivering sucb judgment.

8. That tbe said Judge called plaintiff as a
WItness in bis own bebaîf in said cause, wherein
the dlaim or denaand exceeded eight dollars.

4.- That the written judgment se delivered did
'lt fix any day on wbich defeudant was ordered

tePay the amount tbereof, and was otberwise
Irregular, illegal and incapable of being enforced.

5. That said judgment was neyer duly pro-
neunced and delivered, and the said Judge was
funetua officio whien hie did pronounce and deliver
the saine.

6. And on grounds disclosed in affidavits and
papers filed.

The facts appearing from the affidavits filed
were to the following effect: A summons was
issued in the suit on 22nd February last, out of
the E'irst Division Court of the County of Lennox
and Addington, in favor of Ezra A. Mallory
against Barnabas Diamond, commanding tho lat-
ter te appear at the sittinga of the said Court, to
be holden at the Town Hall, Napanee, on Satur-
day, the 2lst March, 1868. On the return of
the summons the defendant appeared and the
cause was called on for hearing on that day,
when several witnesses were examined on behalf
of the plaintiff, and the case, together with the
Court, was adjourned to the next Monday, the
23rd of March. On Monday, the 23rd, the de-
fendant attended when otber witnesses were ex-
amined, and the Judge again adjourned the cause
until the Friday following, viz., the 27th March,
to be heard at the Judge's Chambers in the Court
leuse, in Napanee, and net in the Town Hall.

The object of that adjourninent was to obtain the
attendance of the said Mallory, whom the County
Court Judge wished te examine. Mallory had
been subpoenaed te attend the sittings of the
Court of Oyer and Terminer at Kingston, and
ceuld not be present on the day mentioned, the
27th March, on which the Judge, on or about the
25th March, directed the hearing of the case te
be further postponed te the 8rd of April, at bis
Chambers in the Court lieuse, and notice was
given of the tiuie and place te defendant's agent,
who infermed the defendant thereef.

On Friday, the Srd of April, Mfallery, with his
ceunsel, and Diamond, with bis counsel, attended
before the Jndge at his Chambers, and the Judge
called Mfallory as a witness, and swore and ex-
amined him, and hie was cress-examined on behalf
of Diamend. After Mallory had been sworn,
the Judge asked Diamond if lie weuld be sworn
in the cause, but lie declined, saying that Mal-
lery had stated the matters of the suit correctly.
A.fter Mallory had been sworn, Diamend's coun-
sel argued the case fer him, and Mallory's agent
argued on the other side. The Judge said lie
wished te consuit the authorities referred te, and
preposed that lie should give a written judgment
on Tuesday. 7th April, te wliicli both agents and
parties assented.

The Judge made up bis judgment, and en-
closed it in a sealed envelepe, 'with the papers,
te the Clerk of the Court, in the usual way, be-
fore 7th April, and the judgment was exhibited
by the Clerk te the parties aud their agents on
that day. The Judge had endorsed on the suin-
mens. before it was sent te the Clerk, IlJudg-
ment for the plaintiff for ninety-nine dollars and
three cents and costs, te be paid on tlie 1Bth day
of April, 1868. Tax as mauy witnesses as are
SwOrn te in affidavit of dishursemeuts.

J. J. BuiaaowEs.»

There was aise a written judgment, giving the
greunds of his deciçion in ezien8o, a oopy Of
which was filed on this application.

One of the parties. who acted a agent for
Diamoud, stated in bis affidavit that on the 28rd
of Mardi the Judge expressed lis intention te
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