THE LEGAL NEWS,

187

Personal action now against the defendants, in
e. absence of any, personal undertaking “on
e‘_r part ; but merely the action hypothécaire

38ainst them as detenteurs. 1t was answered that

sz Art-.99 of the Coutume de Paris, there is a per-

Dal liability ; but it is clear that that article

:es ot apply to mere rentes constituées ; article

0 of the Coutume makes that quite clear; and
':r;::mmentary on it of Mr. Ferriére is in these
" de a : « Cet article a été mis a la réfon.nation
Prée coutume pour servir d’interprétation au
m‘édent; mais parce que Particle précédent

e: Peut entendre que des rentes foncieres, et au-
rente‘;harges. réelles et annuelles, et non dee

¢ die constituées A prix d’argent, et que ce qui
°0nstl' en cet article ne convient qu'aux rentes

ituées, il a 6té ajouté trés mal-a-propos

o u‘is réformateurs, comme plusicurs autres.”
supe ;t Ferriere is of opinion that Art. 100 is
any :1 uous, and there never could have been
reach Oubt, even without it, that Art. 99 never

&d to rentes constituées.

. den the plaintiff made further answer that
oblj ef?ﬂdant had acknowledged the personal
ﬂothgiatl()l-], an‘d made a payment. There is

" el’lg in this. He made a payment of his

T's debt—not of his own.
Judgment reversed.

Laflamme & Co., for plaintiff.

4 Rochon, for defendant.

COURT OF QUEEN’S BENCH.

b MoxTREAL, Sept. 23, 1881.-
ORION, C.J,, Mok, RamsAy, Tissier & Cross, JJ.
R

ECHETTE (deft. below), Appellant, and La
Compacyie Manvracturikre de ST. Hya-
CINTRE (plft. below), Respoudent.

Servitude — Land on lower level —C. C. 501.
action en démolition de nouvel ceuvre lies
against the owner of land on a lower level of a
8ream, who has built a dam so as to obstruct the
Fow from o higher level, and thus weaken the
Power which has been previously used by the
OWner of the upper level to propel his machin-

7, Y-
Jact that the work complained of has been com- |
Pleted does not affect the right of action for its

lition, .

T, .

Statute, Consol. Stat. L. C., Cap. 51, which

Provides that proprietors of lands may improve i

courses adjoining them, and may erect

dams, etc., but shall pay damages, to be ascer-
tained by experts, which result from such works
to others, does mot apply to the case where the
owner of the upper level already has works in
operation, and does not deprive him of the
action en démolition.

The appeal was from a judgment of the Supe-
rior Court, District of St. Hyacinthe, Nov. 4,
1880, maintaining an action en démolition de
nouvel auvre.

Ramsay, J. (diss.) This is an action en démoli-
tion de nouvel ceuvre and for damages. There
does not appear to me to be anything particular-
ly mysterious or difficult in understanding the
nature of this action, nor am I aware that the
Code has in any way modified it. Like all other
civil actions no sacramental words are required
for its validity, but the plaintiff must expressin
ordinary language what is necessary to obtain
it. . The code has, therefore, said nothing more
in this respect than was said in the Judicature
Act of 1849. The learned judge in the Court
below scems to have been desirous of escaping
from the dictum of the Privy Council in the
case of Brown V. Gugy, (2 Moore's P. C. cases,
p- 341, N. 8.) and I do not wonder at it. But the
proper mode of getting over such adifficulty is
to put in question the correctness of the
decision. I think it may safely be said that
neither the Roman law nor any other law laid
down the rule that a work could not be demo-
lished on an action brought after the work was
finished. What the Privy Couucil found was that
the Roman interdict was given where there was
gshown to be a possible injury. The interdict
obliged the party who was making the construc-
tion to give security that if it proved injurious
he would demolish and pay damages. The work
being finished, such an interdict would have
been of no use. Notobserving this distinction,
the Privy Council have unfortunately been in-
duced to say : « By theold French law in force in
Lower Canada, the action dénonciation de nouvel
ceuvre, can only be brought by a person to stop
the progress of awork, which, if completed,
would be injurious to him. Such action must be
brought whilst the work is in progress.” I do
not know if my colleagues concur in the view I

| take, but I presume they do, as they are going

to confirm.
The judgment of the Court below gave the
plaintiff $100 damages, and ordered the demo-



