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he was employed, and the time which he probably eonsumed
in arriving at the place of collision. In his examination for
dliscovery, the defendant admitted striking the plaintiff and
knocking him down.

Under these circîunstances RIDDELL, J., hield that the
plaintiff had iiot given any reasonable ci idence of negligence,
and upon this ground withidrew the case from the jury.

The Divisioîîal Court was of a different opinion and di-
rected a new trial, against which the defendant iîow appeals.

The appeal was heard by HON. Mn. JUSTICE GÂnnOW,
HON. MRn. JUSTICE MACLAIREN, H1ON. MR. JUSTICE MEREDITH,
HON. MR. JUSTICE MAGEE, and HoN. MR. JUSTICE KELLY.

D. L. McCarthy, K.C., and E. F. Appelbe, for the' de-
fendant.

J. G. Farmer, K.C., for the plaintiff.

HTON. MR. JUSTICE GÀnnow :-The judgments in the
Divisional Court were it is said orally delivered, and ail that
appears in the appeal-book is in the form of a note of what
was said, froni which it appears that the Court was of the
opinion that enough bail been shewn to place the onus upon
the defendant, a conclusion with which 1 entirely agrec.,

The defendant was not approaching directly towards the
plaintiff, but rather from, the opposite direction. It was mid-
day, and so far as appears there was nothing to prevent the
defendant from seeing the plaintiff. H1e was certainly in a
better position to sec the plaintiff than was the plainiff to
sec him. The evidence indeed shews that the defendant djd
sec the plaintiff before the actual collision, long ellough>l at
least to order hîm out of the way. These eircuistaîwesf fl
apart £rom the great violence of the colisioný -eU11 to me to
cail, and to eaul rather loudly I would have thought, for justi-
fication or excuse by the defendant rather than for more evi-
'dence from the plaintiff.

The facts prima facîe at least, indicate a ca se o f t respaqq,
ini which the element of neglig-ence is not a ecsayingredi-
ent: sec Sadier v. South tf ,;i(ihi etc., (Co., 2;) Q. 13. 1).
17. But even, if it werc otvriei is in n1y iînionl a Case
clearly calling for the application of the mnaxiiu res ipsa
loquUlur.

1 would dismiss the appeal with costs.
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