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OWiSEnsiliS Or SoI. OF HiçGIWAYS.

OWNERSIIIP 0F SOIL 0F HIGIIWAYS.

It is a well-known prosuamption of law that
the soil of a highway _prima facie belongs te
the owner of the land intersected by it; and
wbere the land on eitber side bel ongs te a dif-
feront pruprietor, ecul wili ho entitled tu the
soul on bis side îvsque ad mediums lum via,
or, in plain English, up te the middle of tbe
road (Doe v. Pearsey, 7 B. & C. 305), wbether
it ho a private, road or a public road (ilme8
v. Biiiingham, 7 C. B. N. S. 829). The pr'e-
sumption bas been said to ho founded on the
supposition that the right te tbe use of the
road was granted by the, owner of the soil at
some former period, and that bis ownership
extended eriginally up to the middle of the
road ( Wfhite v. l l, 6 Q. B. 487), a convenient
but bold assumption, se that we are net sur-
prised tbat Lord Don man sbould have thought
in White v. Hill1, tbat presumptiens of this
nature were put tee bîgb.

It bas been recently doubted whetber the
mbl of iaw as te tbis presumption applies te
the case of a street in a tewn, or of a site for,
cottage granted by a land-owner on the sido of
a public roafi (Beckcet v. Corporation of Leeds,
20 W. R. 454), but tbis dees net go beyond
dicta. It is, bowever, settled that the pro-
sumption dees net arise wbore the land inter-
sected by the -road originally belongeâ te ono
person, and part bas been granted te one ewner
and part te anothor (WIhite v. Hill, sup.); nor
dees it arise ivhere tbe bigbw'ay is oe which
was originally laid out, under the provisions of
an Inclosure Act, across the waste of a maner
(-R. v. -Edmonton, 1 Moo. & Ray. 24); for there
the soilof thebhighway is considered as romain-
ing vested in the lord of theo manor, subject te
flie right of the publie te pass aud repass over
it (Poole v. fIus/isson, il M. & W. 827). Nor
dees the soul of bigbways vest in turnpike
trustees, where such are appointed under the
provisions of the general Turnpike Acts, with-
out a special clause for the purpose, for they
are only considered as having the control of
tbe bighway (Daýxison v. Giii, 1 East, 69).
For this reason, in a case wbere the trustees
of a turupike road were empowered te lowver
the level of a road going over a hil, and they
mnovod te restrain the adjoining freebolder
from mnaking a tunnel under the road, on the
ground tbat it would obstruct future imiprove-
monts of the road, Lord Langdale, M.R., de-
clined te interfere (Cunliffe v. Whliey, 13
Beav. 411). In general, the question whetber
the soil of a bigbhway bas passed by a convey-
ance of the adjoining land, wilI depend on the
intention of the parties, as inanifested by the
cenvoeyance. In Berridge v. lYard (9 WV. R.
C. L. Dig. 20, 10 C. B. N. S. 400), wbere a
piece of land had been conveyed te a purebia-
ser with general words, the court presumed
that the soul *8que ad mnedium ff/um via
passed by the genoral words inserted in the
tbe convoyance as appurtenant te tbe piece of
ground specifleally granted, though it was in

ternis excluded by the nieasurernont and col-
ouring of a plan te whicb reference was made
in the conveyance. So, too, in Simpson v.
Dendy (8 C. B. N. S. 433), the conveyance of
a field, described as " Chamberlain's Field,
containing by admeasurement Sa. 3r. 35p,, ho
the saine more or less, abutting- towards the
west on ilall's Lano," was beld to vest in the
purchaser a moiety of lll's ILane. On the
other hand, in )lfarqis of Salisbrury v. T7he
Great Northern -Railîray Co. (7 W. R. 75),
where the defendant company had purcbased
of the plaintiff a piece of freeho]d ground
abutting on a bigbway, partly for a site for
their lineo f railway, and partly for the pur-
pose of diverting a portion of the existing
highway, it was heid that the conveyance te
the defendant company did nlot by implication
or otherwise pass that part of the old road
which bad ceased by the diversion te form part
of tbe bighway.

The ground. of this decision was the pre-
sumable intention of the plaintiff net to part
with bis freebold in tbe soul of the road. The
circumstance that be bad acquiesced in the
defendant company's taking possession of and
enclosing the disused portion of the old road,
might have had more woîght with a Court of
Equity than it had with the learned judges
wbo tried the case. Any how, the case may
be viewed as establishing that the presumption
dees nlot arise on bhe occasion of a sale by a
!and-owner te a railway comipany or publie
bodyofapieceof ground adjoining the highway.

The next and more important question is,
what are the rigbts of the owners of the soul
of a highway with relation te the soul of it, and
what are sncb rights worth? As sncb owner
hoe is enititled te ail profits arising therefrom,
betb above and underground, subj oct te the
riglits of the public (Comyn. Dig. Chimin, A 2),
yot such profits, above greund at ail events,
can seldoni bo worth mucb, for obvions rea-
sons. And bore it may be observed, first, that
where there has been a publie bigbway, ne
iengtb of time dnring wbkch it mnay net bave
been used will prevent the public from resum-
ing the rig-ht if they think fit ( Vooght v. Winch,
92 B. & A. 662) ; and, socondly, that tbe public
bave a _primae facie riglit tu the entire space
betweon tbe two hedges, providod it ho net of
an extraordinary width (Groove v. TFist, 7
Taunt. 2,9), and are net confinod te the metal-
led road in actual use by the public, and as
sucli kept in ropair (Rex v. Wright, 3 B. &
Ad. 681).

As regards underground profits, tbe owner
of the soul of a road is of course entitled te the
mines and minorais thorcundor, and must sup-
port the surface. No more need ho said as te
this. As regards profits above greund, bis
rights are necessarily very restricted. 0f all
trees, for instance, growing ou the side of the
bighway, ho is legaily the owner (6'oodtitle v.
Ai/cen, 1 Burr. 133); yet if sucb trees ho, in
tbe opinion of tbe surveor, an obstruction, bo
may, feîl and remove thein, altbougb when
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