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,evidence shewed that tise plaintif svas filly

acquaiîsted with thse risk lie incîssred frosîs
tise nature et bis empieyment and tise kind
of rails used fer guard-rails en defendant's
read. It migist uset be a proper instruction
in a case where tise employé was inexpe-
rienced and ignorant ef tise danger ise iii-

curred in tise werk hie ivas empleyed te per-
forn. Tise judgmnent la reversed. The
ýother judges conctîr.

Reversed.

(s ss'sscWS tise jbefreoissng s.s i Eiits, of
Ï4A ;,, eritc i La i fsi t

As iîîdicated in thse forleruu,(iiie opinions. there
arc cases holding etiserwise but tisey igîsîre tise
generusi prisseiples foisds'stl is reusson ansd justice,
which tise lEtigli,,.ti us Asisesicai esses ts have gesi-
eruilly agreesi uposi as g' ovcrniing tise soactter's
iialiliity te his servant.

§ 2. T/se goresssisy Ijniicplc tîs4 'l'lie gov-
esiig isminciple of ail snch cases is tisis :''lie

servalit, wheu lie enters isîtostisesers iew, isdseesssed
te, agree witis tise master tisat lie will assumise ahl
risks whlich are ordinariiv aisd naturall *v inscisdent
te tise particular service. On tie etlisrIisiiul. tie
master impliedly agrees Nltii tise sesrvant that
tise fssrmer Nvili uset subjeet tise latter, tisiemgis
negligeusce, f raud, osr malice, te risks, grtater tisais
these wviicii fairly aiid properiy bebsusg tus tise
service in whicis lie is about ts engage. if, with-
eut the coîssent cf tise servant, express os isîs

1sîied ' tise master subjects lusn te risks beyeiid
these, asîd lie is.thereîsy iisj sred, tise master issuist
pay te ii the resultiîsg dassiages. TI'ie ise-li-
gence for wlsici tise sîsster iay lie thus liable to
thse servant is gesserally ciassified under tisree
heads :

1. Negligence in sssbjecting tise servant te tise
risk cf isîjury frein defeetive er usafe maciincy,
buiildings, premises, sor appliances.

2. Negligence in susbjecting isim te tise risk, of
injur trous unskilful, druisken, isabitually îseg-
ligent, or otiserwise usafit fellssw-servauits.

3. Negligesîce wlsere the nisaster or bis vice-
principlsa persoîsaily istcrferes, and eitlser dees
sur commîsands tise doing of tise ast wlsich casssed
the injîîry.

For tise purpose oif tisis discuission, negligent
injuries ef the tisird class inay be lef t entirelv <sut
cf view. In tise first twc cases, tise îînfitness cf
the buildinîg, lîreissises, machisse, apîshiaince, or
feîlosv.servant,uisuist hiave iseen kusown to the mas-
ter, sîr nîust have iseen such as, with reasonable
diligensce aisd attenitioun te bis buisinsess, hi. cuglit
te have kîîowsî. It ussîsst also have been îsnknown
te the servant, or sîîch as a reasonable exercise cf
s.kiii auîd diligence iii lis departînesît of service
-weuld net have dîscssvered tsi his.

If the usaster has not been personally negli-
gent in auîy cf these particulars, asnd hurt never.
theless happens te tMs servant, the master wiiI
iset be aîiswerahsie in damnages therefor ;bistthe

abservaist's nsisfortiuse ivili, accssrsliîgly as the facts
appear, either be ascriised tss bis cwn siegligence,
or ranked iii tise category cf accidents, the risk
et which, by his centruet ot service, hie is deemed
veiuntarily to hsave sesiined.

Tise mnaïter's obligatien is net to suppiy tise
servant with saf e machinery, with mach inery
not defective, or with any particuhar kind of
maciîinery ; but it is an obligation te use ordin-

ary and reasonable care not to, subject him, to
unreasonable or extraordinary dangers, such as
he did not impliedly agree to eîîcouniter, by send-
ing, hiîn to wvork in dangerous buildings, on dan-

gerous preinises, or -,with dangerous tools, ma-
chinery, or appliances. If the master has failed
in his duty in this respect, and the servant ha.s,
in consequence of such failure, been injured,
without fault on his part, and witheut hiaving
voiuntarily assumed the risk of thse consequences
of the mnaster's negligence, -witb feul knowledge,
or comisetent means of kniowiledge, of the danger,
lie may recover damages cf the master.

§ 3. Devre of care exacted of the Mcister.- In thse

psrecedissg case tise iearned jusige csrrectiy says
that the liabilitv of railroad cosîflanies to their

ýasseii-ers, anti their liabiiity te their emplosyés,
aieý c to lie distinguisied. 11,ut tise statemient t bat
"tise lisigiest degree ot 'diligence is required in

tieue ca.se, and the iewest sadr nts
thr'is, te say tise least, an extraordinary

statesuesit. If railr-oad nmanagers Nvere te -et tise
impîression tiat tis is tise law, it wvould tendi
greatiy to lessen the sectirity of the lives of their
empsloyées. \e dIo siot belis-ve that any sveii-con-
sidured case ean be forind wvhich contains evun a
dir'(tssus whicii lends supsport te tis statement.
''lie iewest standard sîf care wisich -we caus im-
rigînie one isersoîs as owing to anetiser is that
N ii one iserrson rnay be suIppssetI to owve to
ausotiser -,vho, at the isarticular tiiîne, is commsit-
ting an aggravated tre:ssious lus rights.
Tresisassers, wiiether ien, chiltîren, or lunsb
bea1sts, cannot lie injured '.vith imisxnity ;and
-while tise persois uisps whison tise trespass is be-
ing conmitted mray use the necessary force to
expel tise tresîsasser, lise is usider an obligatimn to
use reasoîsabie care not to iîiflict aisother or
greates injunry than that which inay resuit frons
the applications of this necessary anti reasonable
force. The ruIe is undouhtediy as, firnsiy settied
as asy nule cati weil be, that a carrier of passen-
gers is lsound te exercise, to proinote thse safety
of tîsose vhsn lise undertakes te carry, a very
high degree of care. Whatever may be said
agamnst' tise soundisess cf dividing care, or its
antithesis, negligeusce, into degrees, we must
igniore the teaching ef ail tise adjudications before
we can reacli the cuonclusion that the carrier cf
passengers is lield oniv te the exercise cf ordinary
care. We nsust do ise same in (irder to reaci
any other conclussion than that, in order to avoid
suifjecting isis serv ants te risks beyond those
wviich lie imisliesily agreed to assume, the master
must exercise reasonabie and ordinary care. lie

idssty cf seiecting and snaintaining saf e macisinery
and censpetent servansts is net an absolute one.
H1e is not au inssîrer of tise safety cf bis servants
iii tisis respect. He' dees usît warrant tise colis-

petencv of his servants or tise sutficieîîcy cf lis
inaciiiery. His tiuty te them is discharged by
tIse exercise cf reasonable or crdinary care; and

itisis, as in every ether situation, is iseasured by
tise character, the risks, and the exîsîsure cf the
businiess.

Ife is net bsmund even where tise element cf skili
or art couses in, as agaiîsit a workmnan without

special skiii, te exercise exhaustive care cr the
isighest degree cf diligence.

Tise test of liability is therefere said to be, not
whether tise master omitted te tIc sometiiing
which hie could have done, and which would have

1 revented the injury, but whether he did any
thing which,1 under the circuinstances, iii the ex-
ercise of caris and prudence, he ought not to have
dune, or cmitted any precaution which a prudent


