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feat sucli a motion by swearing to a sufficient number of witnesses
te dispiace the preponderance alleged by the defendant, it wouid
be idie to iove at ail, unless the Court can deal with the case
on what appears to be reasonahie and likely f romn the pleadixngs
and the examinations for discovery.

Ilere it appears frein the defendant's depositions that the per-
sonal articles of the testatrix were to be divided, by three ladies
named by lier for that purpose, arnong certain beneficiaries, and
that they set aside "soine rose point lace for Miss Curlette." An -
other article called fichu or bertha was given t.o the defendant's
wife and produced by him at the examination. Apparently this
is what the plaintiff 110W seeks te recover as being left to ber bly
the testatrix specifically.

It is suggested that many of the articles belonging to Mrs.
-Mendell ivere lost in a fire before bier death, and it i,, argued
that, if there was any Bucli flphu as the plaintiff daims,, it niust
have been deF.truvEtd at that; time.

Therc would seexa then to be only two substantial questions
in Ibis action. The firet, was there a specific chattel known to
experts as " a rose point fichu " bequeathed to the plaintif,. and
wbich came into the hands of the executors of the testatix? Sc
ondly, if not, did what was tendered to the plaintiff answer that
description, or was it the only article among the assets of tiie
testatrix whîch could be said to be a "rose point fichu "?

The evidence on both these points must be at or near Belleville,
where the testatrix resided, exeept that of sucli exe tas may
ha called on eithier side. But they ean ho got as easilY ait that
place as here or elsewhere.

The present would thus seern to be a case within the principle
laid down by Osier, J.A., in Ma cdonald v. Park, e' 0. W. R. 972,
and which was apparently approved by a Divisional Court in tiie
subseqiient case of Saskatchewan Land and Investmnent Co. v.
Lealay, 9 O. L. IL. 556.

.If Y arn r-iglt on thiis point, lb will bie utiteeessary to -onisider
the quewstion raisedl uiider the County Courts Act. Biut, in case 1

arn wongit will be we]lIto dleal with tlîat point also, ais it was

app re tv relied on by the it*Idefend nt on tlie ar um nt a d seema
te1 hp inclipaited also in the statemnent; of defence, wh(ich allegeF;
thant the action 8fhould have been brought aaiinst the executors,
ami not against the defendant personally.

Section 2:3 pr-ovides finit the County Court shall have jursdie-
tion . .. (10) " in actions b 'y a legatee under the will of an 1v
deeeased person, such legatee seeking paynxenb or delivery of hus
l(ec , . . ?" And sec. 16 (1) provides that actions uinder


