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A tender of inoue' (teînporarily supplied to plaintiff for
the purpose by certain personis to wlior he lîad apparently
succCcded ini reselliiîîg flie property), and documents was
nmade l)y plaintiff on lOtlï -Novemiber-thie (lccds and mort-
gages not being ini the forrn seftled by defendant's solicitors
in this respect at least, tliat a ladv's naine was inserted along
with. plaintiff's as grantees " as joint tenants and miot as
tenants in conmioni," and ber naine appears aIso witli bis as
rnortgagors. Thxis it is said was donc with the view of pre-
venting Mrs. Fuller's dower attaehing-shec being in Enl-
land, and plaintiff haNing forgotten, lie sail, to hring out
tfeicnmortgages whielî had heemi sent to hini there for ex-
ecution.

.Xssuining fliat ftie stipulation ini the original contract
tha~t finie should be of ftle essence thiereof wvas waived by
conduct of the parties, c.g., hy Nasinithi urging Kappele to
cable fo bis client, etc. (Davlin v. Rad-ey, 1910, 22 0. L. R.
af p. 411; Fry, sec. 1120), xvas ftic notice of 14tlh Octoher, a
reasonable o1e ? Tlîat is a question of fact, IFry 5th cd. (Can.
notes), sec. 1128.

The 14th Oc4iober w-as a Saturday. I)efendant's soui-
tors knew plaintiff xas in Englan(l or on the sea. In lie ther-
Îigloi v. JIcCale, 1910, 16 0. W. P~. 15-4, mny brother Brit-
ton, held a notice given oYn Friday 7tlî to close af or before
3 p.n. 0o1 Monday 101tl of same ruoiffli, net lie a reasonable
notice. Vide Crauford v. Toogood, 1878, 13 C. D. 153.

So lîcre if miglif lie considerç-4 that flic notice w-as iiot
reasonable. But defendant dlid nof assume to acf proniptly
or strictly upon if. The itmost consideration and lenicncy
werc cxtcîde(l to- plaintiff. I)cfendant waitcd f ill plaintif!
bad been 4 days iii Toronto, wlîen if was mîanifcsf thaf lie
was oilly playing fasf and loose with defendandi so as to get
sorne one to sfep into lus shocs. Nasmith says if plaintif!
had corne in oui 24t1î October, lie believes Ryrie (flic man, he
huid defendant), would bave accepted flic monev.

The jnrisdiction in specifle perforiamce, is iii tle Jiscre-
l ion of the Court, Fry' sec. 44-a diseretion îuot to lic arbi-
frarily or capricionsly cxercised, buf only iii cases wliere cir-
durnstances dehors independent of flic writing arc slîewn
mraking if inequitable to interpose for flic purpose of specifie
perfornmance, per iPlumner, V.-C., iii Cloures v. Ilgginson, 1.
V. & B. 527.
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