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contrant not being in writing; 3. the contrant to whioli they roter muet b. suoh
se i ita ownà nature ia enforceable b>' the Court; &nd 4. thers muet b. proper
paroi1 evidence of the contrant which in lot in by the acte of part-perforrnanoe."

L«er v. Foxeroft (1700), Colles 108, 1.E.R. 206, in a case where the.
plaintif! took possession of certain lands under an oral agreement for a building
kems, tore down buildings on the land, erected others and leaaed thora in his
awn' nanae. Before a lease was executed, the reversioner died, and hie exeoutore
denied the contrant and any knowledge of it, and pleaded the Statute of Fruda.
Upon appeal, th*i Lordshipe directed the execution of a lems in the terme
a.greed upon, and that the tenant and his assigna should ini the meantinie hold
and enjay the sorno under the covenante and agreements in the nid intended
lase contained. In Morphett v. Jones (1818), 1 Swan. 172, 36 E.R. 344,
there ws an oral agreement for s lesse for 21 years. Aftcr the ageement had
been nmade the owner wrote a letter ta, the tenant "I hereby authorise you ta
enter the undermnentioned lands as tenant, on Wednesday the I lth instant,
being Old Michaelmas Day."1 The tenant entered into possession and paid
rent,* on the faith of having a lease, expending large aurns in repaire and
impravenaents. The landlord subsequently desiring to seil the landa dernanded
possession, denied a lase, and clainacd the benefit of the Statute af Frauda.
Specifie perforinance wasdecreed. Sir Thomas Plumer, M.R., at p. 181, stated
the law ta ho:-

"In order to ainourt ta part-performance, an act miuet be unequivocally
referable to the agreemient; and the ground on which Courts of equity have
allowed such acte ta exebude the application af the statute, ia fraud. A party
who lias permitted another to perform acte an the faith of an agreement, shall
flot insia that the agreenment is bad, and that lie is entitled ta treat those acte
as if it never oxisted. Thatýia the principle, but the acte mnust be referable ta
the contrant. Between landiord and tenant, when the tenant is.in possession
at the date of the agreenment, and only continues in possession, it la proper>'
observed that in many cases tliat continuance amounts to nothing; but admis-
sion into possession having unequ.ivocai reference ta contract, has always been
canaidered an act of iart performance. The aeknowledged possession of a
otranger in the land ai another la not explicable except on the supposition of an
agreement, and lia therefore constant>' been recgived as evidence of an
antecedent contrant, and as suffloient ta authorise an inquiry into the terras."

And see Pain v. Coombs (1857), 1 DeG, & J. 34, 44 E.R. 634, Miller v.
Finilay (1862>, 5 L.T. (N.B.) 610, Even thougli the tenant takes pos.Wasin
without the consent of the owner, yet if the awner afterwards acquiesce, the
possession niay amount ta sufficient part-perfarinance ta take the case out ai
the statute. Gregory v. Migkel (1811), 18 Ves. 328, 34 E.R. 341. The follow
ing is an extract froni the judgment, 18 Ves.,at p. 833, and 34 E.R., et p. 3 4 3 .-

" It is said, however, that the possession was taken without the defendant's
consent; and consequently ia flot te be conBidered as a possession under the
agreement. The plaintif! had no other title ta poasee the land; and therefore
hie possession is pripit facîe tu be referred ta the agreemnent As ta the
defendant'a allegation. thr.t it was without consent, bouides that it seens ta
be disproved by Gregory and Philcox, I do flot conceive that the defendant
ia now at libertY te say, it was a possession, that lad no reference te the
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