Eopeto o

AR R

PR

v

3
}j‘;
¥
i
£
z

SRR

SRR

o

DICTA ET PROMISSA IN THE CIVIL LAW, 680

these words had become entirely technieal, and they had se.
quired various technical meanings. Dolus was used in the law of
contracts for what we call fraud, and likewise in criminal law
for malice. .In the popular language, dolus retained the mean-
ing of fraud, and in translating contract.-dolus we used the

-English word foy its original and popular. meaning, whereby its

aequired technical meaning was mainly lost; eulpe we treated in
the opposite way, disregarded its original meaning of guilt and
adopted its acquired technical meaning of negligence. As we
alse adopted the word fraud as the technical name for certain
eriminal aets, we have become apt to apply a too striet inter-
pretatiun to dolus, with a correlative too expansive interpreta-
tion of culpa. The Germans have suffered somewhat in the same
manner. It is true that in eivil matters, they have two words
for what we call fraud, Voriitz and Arglist, which try to differ-
entiate degrees of fraud, but still, both words imply intentional
misrepresentation. On the other tand, both Unachtsamkeit
and Nachlissigkeit, just as umegligence, imply principally care-
lessness.

That fraud must carry with it respousibility in damages,
appears self-evident; equally plain it is that mere carelessness
cannot lead to any further duty than that of restitution. But
there is, without doubt, a wide hiatus between intentional fraud

"and mere carelessness. In practical life, this must be bridged

over, and it is quite natural, and in accordance with the rule (in
dubio pro mitius), that negligencehhas been expanded to have
an altogether too wide technieal meaning.

In the modern legislation of various countries, attempts have
been made to cover cases, not fraudulent, nor arising from simple
carelessness, and to some extent place them on the same footing
with frandulent cases.

The German Civil Code® says: Fehlt der verkaufte Sache
zur Zeit des Kaufes eine zugesicherte Eigenechart, so kann der
Kaiifer, statt der Wandlung oder der Minderung, Schadenersatz
wegen Nichterfilllung verlangen . . .7 (If, at the time of
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