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Boyd, C.] KING v'. Roc.eRs. [April x7.

Liteii/citio of actionts-Acknoutedgment ,,itin-/>'ra o! 1i/ty
A-eni/of exvecitor -- Lelter I'o hreso-iisa/ty

fThe executor of the will of oîie of the joint inakers of a promnissory
note proved the will after the debt on the note as against the testator or his
estate had beconie barred by the Statute of Limitations. rhe will directed
that ail the testatorIq just debts should be paid by his executors as soon as
possible after bis death. Thue executor, wbo lived out nl Ontario, executed
a power of attorney to the other joint nîiaker of tbe note, who was priniarily
liable on it, and against wbom it had been kept alive by payrnents, to enable
hini in Ontario Il to do ail things which niiight be legally requisite for the
due proving ind carrying out of the provisions" of the will-the executor
having at this tinie no knowledge of the note.

He/d, that a letter written l>y the surviving inaker shortly after the
execution of the power of attorney, even if in its terrns sufficient, was not
such anl ackniowledgnient, within R.S.O. c. 146, s. i, as would revive the
liability after the expiry of six years; for there was no trust created by the
will for the payment of debts, nor was there any legal obligation on the
part of the executor to pay stat,.:te-I)arree debts, and the surviving maker
'was not anl agent "u y authorized to exercise the discretion which an
-executor bas to pay such dehts.

Three vears' later the executor wrote to the holder of the note to the
effect tbat the holder ougbt to look to the surviving inaker for payrnent, as
he was now doing well.

î fIéid, that this, thougb some recognition oi ti... debt, was not sufficient:
there înust be such a recognition as amnounlts to a promise or undertaking
to pay.

Just before this action was brought to recover the amounit o? the note,
the executor wrote to the plaintiff's solicitors, asking them not to take any
further step tilI be could bear fromi the surviving maker; and to the latter
he wrote: The debt' is owing, and they are anxious to get their estatte
settled up."

He/d, insufficient as anl acknowledgement, and that tbe letter to a thîrd
Z person-not the creditor-was !not admissible. Goodinan v. Ber'es, 17

A.R. 528, followed.
eï- A. E. 7Ywmnson, Q.C., and T. A-. ZY//ey, for the plaintiffs. F F.

Hodgins, for tbe defendant Elford.

I3oyd, C.1 LOGAN v. HERRING. [May 5.
CssI Vill.- Ad/on Io set asidle-Faiiutre o/-Disinissai without cos/s--

Co.ris out of es/a/e -Administration.

In an action to set aside a will for undue influence by two o? the
defendants, one of whom was the executor, the attack failed, and the action


