
where the servant was injured by machinery, left unfenced in
contravention of the proviqions of a statute: While the

ÉWÉ machinery wvas fenced, w*%as flot the contract of the plaintiff:
I will work with fenced inachinery '; after it was broken, Nvas

flot the contract: I will continue to work, if von will
restore the fencing?' Trhis conception of a change in the

4imiplied ternis of the contract does not, however, appear to
have been ver? generaliy adopteed (i).

Perhaps the most generally receîved view is that the
inference which would normallv be- drawn, that the. servant
intended to assume the new risk, or wvas guiltv oc contrihutory
negligence, in re-nainirog in . eevc n w ih that risk muist
be constantly incurred, is rebutted by evidence that the
promise was relied on. In other words, that waiver of a
certain right of action which, apart from the promise,
would be imnputud to the servant as a consequence of his con-
tinuance of work, will flot be implied where a promise has
been given. Thus in the case just cited Cockburn, C.J.,
draws a distinction between "the case of a servant who
knowingly enters into a contract to work on defective
machinery, and that of one who. on a temporary defect
arising, is induced by the master, after the defect hlas beeil
brought to the knowledge of the latter, to continue to per.
form his service under a promise that the defect shall be
remedied," and lays it down that, Ilin the latter case the
servant by no means waives his right to hold the miaster
responsible for any injury which may arise to hirr from the

4 omission of the master to fulfil his obligation" (b>.

(e) In Green# v. MinneIapolis, &.., R. 00. fî884), 3i Minn. r,48, the court favoured that reason for
the rois which wouid place lt n the gronnd of 'la contract on the part of the. employce that If a
servant continues in the service, in the meantime and nil the defects are remedled, the. employer
and nlot the. servant wlli assume the tisa," but It le not cosy to say front this statement whether it
la reterable to the idea of a subatltuteil contract, or of thte continuance of the, original one, Thot the
true rationai. of the situation existing aiter the promise la thst a noix couditional contract cornes
loto force le indicated very strongly by those cass In whicli the promise t0 remove a speciflo cause
of danger la Civen be/ove the servant undortakes hi& work:ý Hyait v. Hanniba, &c., R. Co, (1885).
Mo. App. s87, (master lhable for exposing servant to extreme coldIagainhi which he has beau assitre3
that h. wlll b. ProtOcted] CkuMv4 v. Ou.sn S. CO. (18931, 92 ' a. 756, (mnaster liable for Injuries
reauiîing from hie violation oi a promise to station a mn at t bot haci a shlp In order to proteat
labourers in the hold wbule the. Iondlug i. going on).

m: L1.(b) Comnpare the statemnîct of Me. Cooiey lu is wei-known work ou Torts. p. $5tst~ lia tie
assurances of the master thst the. danger will be remaved remove ail ground for argument that the
servant by contînuhua ta work engages to, assume the riait,* <queted wihb approval In Hough v. Rail-
ay Co., se U.S. 2il>. Ses aleci tie language used ln P<eert v. Chicaigo, &c. R. Co. (1891>), 82 lows

248; Texas, Se., R. Co. v. BiagIe <t894>. 9 Tex. Clv. App. 3a2.
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