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grant unqualified relief? No malter tlirougli
wliat forms that court would act, that is a mat-
ter of thq practice of the court merely, if in the
resuit il would give unconditional relief, and a
court of law lias in the particular case equal
nieaus of testing the~ truth, then the matter
affords a defence at law.

I refer particularly to -Wood Y. Dwarris, Il
Ex. 493, and 1 cite a portion of the marginal
note to that case :-"l Where a piaintif eues on a
written contract, and the defendant pleads as a
defence matters 'whicli he i3. in Equity precluded
froni setting up, by a terni of the contract not
istated in the written instrument, a court of ]aw
may, under the C. L. P. Act, give equitable re-
lief withoul the instrument beiug first reformned."
And 1 particularly cite tiollett y. Morrisoo, 9
Hare 162, where a term of the agreement wats
Ieft out of a life policy, and Vice-Chiancellor
Turner decided the case allou the footing nf the
agreement, and flot of the policy, without put-
ting the parties to reform the policy.

Now, 'what is the case here?1 The conveyance
was made nome years ago; the plaintiffs have
had fuit possession of, and titie to, ail they bar-
gained for; the consideratîon lias beeu paid ;
the plaintiffs have nothiug lhey cau jostly seek
front the defendant. What remains is that the
defendant should bie relîeved from a claino w
unjustly made, arisiug front a mistalte iu drawîng
the deed.

That, I thinit, a court of law eau grant, and
therefore 1 think titis plea good.

.An interlineation in an affidovit, not eoted by tha coin-
muission, ciols not ecessarily avoid it.

[Chambers, Novexeber 1, 10.r.Dalton.]

J. B. Read applied to set asîde the copy of
declaration served, and ail subsequent proceed-
lugs, for irregularity, witli costs, on the grouud
that nt the lime of service nu declaration had
i)een llled in the office front wlieuce the -writ was
issued.

One of the affidlavîts on orhieli the sumamons
wias ohtatined, put in to show that no declaration
had been fied, had these words interliued without
heing noed by the commission : "lAt which office
the writ in this cause was ised."

-Ilefonald showed catuse and olijected tb the
above affidavit on te ground, tiat the interline-
atiorn ras material, and w os iot iuitiatecd by the
Conernissoner, as requîred by tic practice . lac
re F71yan, 5 C. B. 436.

J. B. Bcad, Contra.

Mr. PAs.aON.-The order mu t 'bo male na
ashed, ce set as4de copy of drclaration merved,
with cots.

The prrtice referred to in la re l'ogr, 5 C.
B., lm eut prevaited it tis cunùtry : Lyster
v. Boulion, 5 U. C. Q. Bl. 6332.

Order accordingly.

CCcBURN Y. PATUBUNi ET AL.

Declarto tteferc appearance.

An attorney Nvho should have eutered au appearance for
defendants ou 221td (lid noit do so until 25t1h. On the
24th the plilutiff ftled aîtd served declaration. The
defendootte, hy the saine attorney, tieu applied to set
aside the copy and serve of deciatation on the gronnd
that at the time of declaring no, appearanre liaillieou
entered, but

Ifeld that as dia attorney hait authemty tW art as suzcb the
servicre could ttot bc set aaide.

[Chambers, Nov. 1, 1870, lir. Dcsiton.)

The sumamous in titis case was te, Set amide tihe
service of the declaration, or tlie copy and the
Service, or une or both, and the notice to plead
served on tlie agents of tlie defendanl's attor-
ney, or as attorney for defendaut, Hugo B.
fLathbun, 'wltl costs, as irregular, oit tiie ground
that nu appearance was entered ou behaif of thse
defendants. th. said attorney, at the lime of such
service, and aiso on the grouud tliat neitier thse
writ of summons, or judges order, nor affidavit
pursuant to the 56tit nec. of the C. L. P. Act
iras filed, with a copy of tlie ssid decis.ration
filed, and ou the grouud thal tie plaintiff had no
autliurity lu serve lthe iiaid attorney or his agents
as attorney for the defendants, and on further
grounds disclosed ia affidavits stnd papers filed.

The oniy affidavit filed iras tie affidavit of the
derendant's attorney himseif, sworu ou the 26th
October, wiherein ha statad thal lie was the attor-
ney of the defendants in the cause; that on the
13th October, tie summous iras personaiiy
served on the defeudant Edward Ratihbun, by
tlie Sheriff of H-astings, and tliat he the
attorney ou Iliat saute day, accepted ser-
vice of the sommons for the defendant
Hugo, the irrit not beiug specialiy endorsed;'
tint ou tlie 24th of Octelier tlie deciaration and
notice tu piead irere served un deponent's To-
ronto agents, as lie iras adviscd iy letter, en-
ciosing the deciaration, received by hlmt on thse
26ti ; that no appearauce iras entered for either
of th. two defendants until the 25îli of October,
irien deponient caused au appearance lu ho en-
tered for botit defendants ; chat whlen tlie said
declaration iras served on the agents (the 24th)
tiare iras nu appearance entered for tlie defend-
ants, or eitlier of tiem, by deponent, as their
attorney.

O.,ler shewed cause.
La'ider, contra.

Mr. DALTON. -- AS to the benring of lites. facts
upon the present application, it is tle oeeserved
tiat tie decliation iteif aud lie filiug of il are
not attacked by tic sunimeus; it is tite ropy and
service thit are souglit te ho set aide. The
sentusonus assumnes, tiereofete, the deciaration
itseif antd the fliug to ha regulor. 'WhetLbr
liey are so or tiat. 1l have itet t0 eniquire.

Is lthe service, thoun, ou Mri. fli[edon good as to
bot defonda nts ?

Thoe apqc'Oýrce wrs due lotit dfnaî
on the 22iA o f Octeher. Mr. Mlden, il is eii
dent, Vos a'~toreyo lu foot for both defottd-
ants-irn truth, theto i8 noe objection tiet hae wa
not suri atolrey-but tlu. objectien iii that hoe
had net entrd ain appearaltro wheîtltdox-
tion wss flied ani served. Am respects the de-
fendant linuge, for -whom lie aýroed service on


