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ln which claîmants were made, plaintifts. The
cliiiianti appealed from the order, on the
ground that the sunimons and order were ira-
.properly grarated, and that there was no basis
or foundation fer the order, because :

(i) The affidavit of the sheriff on which the
ilnteapl)eader summons was granted did nlot
state (ez) that the geods seized were the pro-
perty oaf the defendants, or (b) that the sheriff
belie%-ed theni te be so, (c) or any facts whichi
would warrant the seizure of thein as defend-

(2) That the affidavit did nlot state that the
sherift was ina possession of the goods at the
timte of rnaking the application, or that the pro-
ced, oaf any sale thereof were then ina bis hands.

(j) Tlhat the evidence before che referee
showed that the claimants were ina possession
of the goods at the time of the seizure,
and claimants should therefore have been made
defendants ina the issue, and flot plaintiffs.

It xwas urged, ina reply, that thé clainiants, by
flot raising the 6irst two questions before the
refèrec, had waived the right to take advantage
of the same on appeal, as they were mere
irregularities, and that as to the question as to
who should he plaintiff ira the isrue, the re.feree
had excrcised hîs discretion, which would flot
be reviewed on appeal.

Counsel for claimnants ina reply: The defects
cornplained oaf ira the sheriff's affidavit are flot
niere irregularities or formaI defects, but matters
cf substance going to the whole founidatioa of
the sheriff's right to an interpleader under the
statute and could flot he waived, citing ira this
connect ion, exoarte Co.dies, 5 Ch.IJ., 779, fol-
lowed by ex Oarle oznsion, 2 5 Ch.., i114.-1 6.
As te what must be showa by the sheriff ini bis
affidavit te entitle hirn te relief .Archbo1d
14o6 ; L14sA, 777 ; Parkinron's C. P., î5z
Cababe, 31 ; C'ktiVte. -Forns, 822 ; AV,rjhcote v.

ReaucampM. & S., 158 ; C'ook v; All1en, 2
Doew., i i ; Anderson v. Ca11ùoway, i Cr. & M,,
183 ; Seott v. LeWî.r, 2 Cr. M. R., 289 ; Holton

0.Ginn, 6 Dow., 13 1 Crump v. lXzY, 4
C., 76D ; Day v. Car, 7 EX., 882 ; Wweer V.
Murphy, i Prac., 366 ; Oeden v. Crai, 1e
Prac., 378 ; Mereikznts Biank v. Ikron, Io
'Prac,, 117, Duncam v. T1es., II Prc. 66 and
io6, and others. As te pli ntiff-ihi issue. Mefr.
<-lamty Bank v. Hersmn and Duncans v. Tees;

Dra;Dm. Sa'. &ý L Ce. v. Kritty, 7 C.LT.,
4,and Afori: v. Martin,, 19 Ont., 564.

The fact of an issue havirag beea decided by
the refèee corastituter! no waiver on the part
of the elaimants. It was an operatien of law
under the statute, consequeat , pon the sheriff's
application. The claimants would net "aban-
%£Ch their claim," anad as they decided te main-
tain their rights, the refer'ee could only, ira such
case, direct an issue, which was a position
forced on the claimarats by the statute without
any alternative.

Ifed, (0) That the sheriff's affidavit *as
clearly irasufficient, but the objections thereto
net having beera taken before the referee, and
the learned Judge being of the opinion that the
objections did net go te the jurisdiction, but
werc merely questions of practice, they could
flot prevaîl on this appeal.

(2) The practice in this court is settled, that
when goods have been seized in the possession
of a claimaat, he should be the defendant ira ara
issue betwcen him, arad an executien creditor;
and as the oraly evidence on the point shows that
tOrima facie the claimaats were ira possessia
when the goods were seized, the order oaf the
refercee should be varied by making the dlaim-
arats the defendants ira the issue.

Order accerdingly.
The issue was settled accerdirag te that

directed ina Duncan v. Tees, Il Prac., 296.
Nugwt anad Archer Martin for claimants.
Campbell, Q.C., anad Maherç, for e4cecution

creditors.
Cuinberliand for shériff.
[The claimants bave appealed from se nîueb

of this order as discharges the sunimons ira
appeal te set aside the iraterpleader stimmons
and order.-Em.J

TAYLoR, C.J.] [Feb. 14.
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LoNDoN & CAN. L. & A. Co. V. MUNICIPALITY
OF' MORRIS.

Practice-A/pteat Io Su.Orem-e Court froni order

Application by way of surmers te Judge ina
Chambers for leave te appeal te Supreme Court
from rulirag of Full Court corafirming order of
KIL.LAM, J., allowirag plaintiffs te siga final
judgment urader A.J. Act.

It was objected that an appeal would net lie
as this was an order made ira the exercise of
judicial discretion, withia th-~ meaning of sm.
27, Sup. Court Act.
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