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1t is enacted that « if the holder of any negoti-
8ble paper is unknown to the insolvent, the
Isertion of the particulars of such paper in the

tement of his affairs, with the declaration
that the holder thereof is unknown to him,
shaly bring the debt represented by such paper,

80d the holder thereof, within the operation of
“.le Act_”

inti: may be said that the insolvent had no
test to not insert in his bilan the declaration
n Question, as plaintiff would not have much

ther opportunity of receiving information

: decl‘aration, to make the act of insolvency
dfel‘ntxve against the holder, the Court has no
. Scretion, when the disposition is clear and
lml:’el”*\tive, and wben the fact of the omission
®qually certain. The intent and the enact-
Ments of the Insolvency Act are not to be
cfeateq by contrivances to surprise creditors.
s:g:‘mm cases the fact complained may appear
®ptible of incertitude and of contradiction.
: t.he doubt, who is to be preferred? the
e‘.mm' or the debtor? In ordinary civil liti-
8ation e doubt is favorable to the party
:iK%inst whom the claim is made, on the prin-
l->le that it would be greater injustice to de-
c:::- One of his property without the positive
Inty that he owes the debt, than to dismiss
Claimant who makes but a doubtful case.

On_this question of discharge it isthe insolvent
© 18 plaintiff, claiming to be liberated from
) U8t debt because he is unable to pay.” The
editor’s claim is admitted ; but by the law, he
Y be forced to relinquish all his rights, if his

T has fully executed the prescriptions of

del, t:pe(?i&l law enacted for a certain class of
Pret, 8. 1In such circumstances the creditor is
Pli&nned-to the debtor, as to the strict com-
lay e with all the safeguards prescribed for fair
ledg; Everything required to give him know-
haye :: the proceedings in insolvency must
to €D done. In this case no declaration,
hoticeu:known holders of notes in the bilan, or
Y mail to the creditor, was made or

Pug i!‘l By wa'nf, of notice the ?reditor was not
Prin; ;‘ condxflon to prove his claim. As a
dth, Ple, the right of the creditor to prove his
. “:d of the debtor to be discharged, is co-

¢ and commensurate. Statutes giving
Uary remedy, out of the ordinary course of

8

the civil law, must be followed strictly. Upon
this point the following facts must be noted.
As proved by C. Copland, witness of defend-
ant, the exhibit No. 4 of the latter, containing
statement of notes due to Tucker & Co., does
not emanate from Parker, but is only a copy of
the books of E. M. Copland. This witness
proves further that Parker & Co. filed no claim
against the estate; he states also that the note
in question and other notes given went into
other people’s hands, but that Parker kept the
old notes given for the same debt reduced by

of the i v But the Act requiri b agreement to the amount stated in these new
solvency. But the Act requiring such ' W0 0 went into other people's hands.
{ The same witness testifies that his son E. M.

i Copland, must have seen the protest and notice

sent on the part of plaintiff, for non-payment of
the note. There is proof then, that the insol-
vent knew that the note was in other people’s
hands, and in the possession of plaintiff. It is
also proved that no notice of the presentation
of the petition for a discharge was given to
plaintiff as required by the Insolvency Act. From
these facts and the law, it must be decided that
the debtor not having declared in his dilan
that holders of certain notes of his were un-
known to him, and not having given notice, as
prescribed, to plaintiff, of the petition for dis-
charge, cannot invoke such discharge against
such creditor.

The second point is the liability of the en-
dorser. At the hearing, the objection urged was
that no protest and notice had been made and
given, as required, and partant, that the endorser
was not liable for the payment. In reading the
plea, I found no allusion even to this want or
irregularity of protest and notice. The plea
alleges simply that the defendant, C. Copland,
owed nothing to plaintiff, and that he was not
bound in law or in fact to pay the sum claimed ;
that plaintiff was the préte-nom of Parker & Co.;
that plaintiff had acquired no right against
him. No objection was taken as to the omis-
sion of affidavit concerning the irregularity or
want of protest or notice in the general answer
to the plea. But it may be well to examine
the point so argued. The Art. 145 G. P. enacts
positively that in such cases an affidavit must
be made, that the protest, or the notice or
notification required has not been regularly
made, and how it is irregular. 1t has been’
often decided that this objection and want or




