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flot help thinking that in both those cases the court of eonstrue.
tion had acted upon a sort of feeling that, in truth, the ont. in.
struxnènt wus intended to be an entire substitution for the. other.

The position of the. court granting probate i. very different
in this matter to that of the court of construction. The Pro-
bate Division decides whether the. two, documents are to b.
admitted to probate or not, and in doing so, in cases of doubt,
aduxits external evidence (see In the Goods of Lryan, 96 L.T.
kep. 584, (1907) P. 125), but the court of construction i.
bound to aàcept the :flnding of the Probate Division .hat there
are two testamentary documents, and must construe them in
accordance with that flnding. An authority for thus prineiple is
to be found ini the old case of Foy v. Foy, 1 Cox 163, where Sir
Lloyd Kenyon said that although he shouid have had great
doubt (in case it had been coxupetent to him to have deeided
the question) whether the iast paper, which was proved as a
codicil, was not, in fact, a new wvili, and therefore révoked ail
the othera;: yet as the eclesiastical Court had granted probate
of them ail; he wab, bound tu consider them ail aa subsisting in
full force. 'Illie Probate Division is the successor of the Eccles-
iastical Court.

This principie bas to be particuiarly borne in niind where
the second document describes itself as the iast %vill. The
mere fact that the second document is describeci as the lust
wiil wili flot ipso facto revoke an earlier will. Thus in Sietpsoei
v. Foxon, 96 L.T. Rep. 473, (1907) P. 54, the later instru-
ment commenced, "This is the last and on]y mîill and testament
of me," but the president heici that it was not the te8tator's
only will, and that "Iast and only" did flot revoke bis former
testanientary dispositions.

The statement in Theobald on Wills (p. 159) that "If the
instrument by which the second gift is niade is not a üodicil,
but is deacribed as a Iast wviil and testament, the presunmption
£s strong t-hat it %vas intended to be in substitution so far as i
goes for the prier instrument"' is too Nvide.


