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JUDICIAL coMMIT'rEE OP~ THE1 PRTVY COUNCIL.

(1>rceo»t Lord iMacnaghten, Lord Davey and Sir ArthuirV Wilson.)

CITY OF' TORONTO v. TORONTO RAILWAY CO.

lInfrc8t onpam~t in r<vi-RlO (1897) C. 51, S. .113.

The ibove Act provirlos that "Intprem-t sinI! he payable in ail cases in which
iis nciw payable hy law or in Nv wli it lins been usual for the jury to

allowv 1V."
Helti, that unîler the true construction of tlîie enactrnent it is incnnmbent

upoîi the C'ourt to allow ii tere.,;t fr siici tinte and at sticli rate ai; it
inay thiiik riglit iii ail aimecs wlwiri' a just paywej~it ha.s beau iixproperly
withilild, and comnpensaîtioni tlîcreor moeins fair and equitable.

An orîler lb' the Court. beo% tliiit the enîiipiiiny (aippallafts) shifill puy
arreîrs of trark reîttik!, ivitliin the liiîîits of the respoifflont city, over
and alînra ýheir periodieul pityîiîents îdî'aîîdy miade, and should pay
interest tliereon, w~as affruîîied.

[London-Nov. 8, 1905.

This wns ail appea) froin the C'onrt of Appeal for Ontario on
a judgillent, delivero-d .Jan. 23> 190a, whieh affimed a judgment
of the D)ivisqioiial Court Felh. 9, 1904 (40 C.L.J. 159). The main
question %vas as to, the city 's riglit to reeover int»rest, froîn*the,
eonipauy uipon trnek rentais, piiyiiiet of which had, in the opin-
ion of the Court, becui iniproperly w'ithheld.

Neither the jnidginunt nt the triai nor the judgment, in appeai.
therefroin hifldeledc thc e lat lable for interest, nor
had it been rlainiei iu the' statcuwunt of claim. The Master in
Ordinary iiad on the reference maldi to hiti allowed interest at
the rate of 6 per eent. per innuiii on th(- aiount found due as
deanges for non-payin unt of a, sunii certain, and also whiehi a
jnry woul have been warranted lu aw'nrding. The Divisional
Court affirmied this ýiauIinz. In the nlppeltate Court th(-, Chief
Justice considered that both sides eouhfl equfflly havp ascertained
by mnasurenient the exact iiiioiuut duc under the, eontrapet, but
that the appellants nierely objerted to the respondents' mensure-
nients, niaking no attenipt to, insterfain the amount themselves,
and proeured delay by promises to settle. As, no rule required the
filf legal rate to be paid, the atppelate, Court reduced it to 4
per cent.


