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Thev appeal was heard by MEREDITH, C.J.O., MACLA.RMw
MÂGE~ onoNsand FEIIGUSON, JJ.A.

Glyn Osier, for the appellant.
R. q. Robertson, for the plaintiff, respondent.

The judgmient of thec Court was read by FERGrsoN,, J.A., Nvi
said that t4e parties were &Il stockbrokers, and the cheque wiV
given by McrCuaig for- the cash payment under ant agreeiuent f(
the sale b v Sutherland te ITarris of a one-haif interest in 000O,(
shares of a ningcomipany, the whole priee being 150
wais ag(r(ed H3we farris and MeCuaig that McCuaig shou,
uinite withi Harris In biis puirchase, and that MeCuïig, should nmal
all thie payrnents provided for in the Rarris-ýsutherland Ztgrenet]
Th'le cheque sued on wqs signied by McCuaig on a 8aturday afte
noon, and wais thenilýii haned te 1Rarris's solicitor, and, aft er endors,
nient byIari, a hne to Suthcrland on the foilowir
Wedlnesd'ay. Before the cheque was prG-sentedl at the bari
Mû(Cuaig topdpayvment of it,'taking thle pýositioni that it -wi
flot te be used until share-certificates had been deposited with
trulst comipany --that the cheque was handed to the solicitoir
eserow, te be delivered te Hlarris when the "SuthierlandI-Iarr
agreement sheuld have been signed and the share-certificat,
dejosited. Sutherland suied as a hiolder in due cournse.

Thlearned Justice of Appeal, after reviewing the evideuae
said that the trial Judge had not chesen Io discredit Suitherhuni
and, in view of Sutherland's positive statement, "thait lie ha(] 1p
anyv notice of anything f romn McCuaig affecting the cýheque
relating te it in any* way, or anything relating te the kagreeiie
he Lad with Ilarris, or of any instructions that wvere_ given I
MeCuaiýig te the solicitor or Harris, with reference te the cheqIl
except, that lie was told by Harris and the solicitor that when ti
agreement was; signed they were te hand over the chieque,- ar
also in vicw of the authorities which forbid an aippeIlate Court
substitute its findling for th)at of thie trial Judge, where fbis fincdit
of faet is bazsedf on the eredibility of winsethe Court shou~
flot now iliterfere with the finding made by the tia'l Jud1(ge thjý
Sutherland hiad ne knowvledige Of the eqluities m'hich attacbed 1
the cheqlle ini the banids of Rarris.

Appeal dismissed ithl costs.


