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Gowans v. l3arnet 12 P?. R. 335, and should therefo
construedl so as te advance the remedy.

Mckndoe mIns attend ai his own expense, and the
of ibis motion ivili be to plaintiff in any event.

CARTWRIGHT, MASTER. NOVEMBER 3Ru,

CHAMBERS.

READ v CITY 0F TORONTO.

Jury Ntc-tingou"-ct<rn ag<inst Municipal
poration-NVon-ropair .of'Strects -Obstruction Ar
ment.

ýMotîon by defendânts to. strike. oui jury notice give
plaintiff as irregular, beause plainifs atLion is for inj
causedl by non-repair of highway.

F. R. MacKelcan (T. Caswell), for defendants,
Walter. Read, for plaintiff.

THE MASTER.-T16 staiement of claiira, us frst (Ir
relied solel 'y on non-repair. There was nothing said of
ronstitiited the alleged non-repair. The statenient of
fonce denied this allegaioix, and alsom set up want of n(
The staiement of dlaim was iheu amended ,hy alleging
structiou of the highway caused by defendants ne-g1ig
leaviug piles of earili, stone, and gravel ihereon." The.
Iowing paragraphs, as in the original sta.teinent of el
alleged noni-repair as the cause of plaintif's injiiry.

Counsel for plaintiff adxnitted thai, as the pleadings
appear, the motion imust succeed. He asked leave to ai:
f urtiier -o as to rely on « obstruction" only snd <iaiio
benefit of the decision in Clemens v. ToSwn of Berlin,
U R. 33, 3 0. W. R~. 73. There was no a.llegation in~
case of non-repair.

1 do not think sucb leave should now be civen. It i
be assumed that the alleged obstructions were placed t
hy defendants. Thon the case coine- within the judgi

lu .i Barber v. Toronto R. W. Co., 17 P. R. 293
Wowartb v. Me1Gugan, 23 0. R. 396.

TPhe jury notice shoixld be struék out with costs te
fendants in any event.

Se. order of Street, J., in Breakey v. CJity of Tor(
13tuh November, 1899 (not reported> iu a similar case.


