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14. Asn to probable cause, renerally-It is %vell settled that the
onus of shewing that there waq a wvant of reasonable and probable
cause resta, in the first instance, upon the plaintiff, thoughi the
result of this rule is that hie ia required to prove a negative. (a)
in other words, if the plaintifT mercly proves his innocence, anid
gives no evidence of the circumastances under whicli the prosecu-
tion was instituted, lie must fait. (b)

In Hicks v. Faulkner (c> Hawkins remarked, obiter, that there is this
recognized distinction between actions for false imprisonmient and mralicir'us
prosecution that, in the former action, the onus lies on the defendant to
plead and prove the existence of reasonabie cause as his justification,
while, in the latter action, the plaintiff must allege and prove affirmatively
its non-existence. No authorities are cited by the learned judge, and the
present writer has not been able to flnd any trace of this doctrine in other
r'ases. It is certainly nat easy to see upon what rational ground a distinc-
tion --an be drawn in this regard between cases in which the accused is
actually incarcerated and those in which hie is subjected to the expense
and scandaI of criminal proceedings. (d)

The general rule evidently involves the corollary that the jury
should be told that if they are left in doubt, after hearing the
evidence, the verdict should be for the defendant. (e)

Agreeably to the usual principle %vhich prevails where a party
lias the burden of proving a negative, the plaintiff can only be called

riglht la the iintereost. of justice.~ la ouatri Hill, &t.. v. i:Ype (1883) ili Q. B.D.
(1741 p. 687J Brett, M.R., was inet! nedto agree witlî the doctrine of 1-luddleston, B.
i the case ju-f cited, (4ee PP. 174, 175 of the report), that the jury are nlot
hound by the holding of the judge as te the absence of reasonable cause.

(a) Li.eerv. Perrymnan (1870) 4 L. R.HIL î11 (PP. 1,37 542).

(b) .lbmiihl v. Nlorth-Eartcrpi R. C'a, (1883) Il Q-B.D 440. " If the indîcitneut
lie found by the grand jut y, the defendant shali not lie obliged te shew a
robable cautse, but it shall lie tin the plaintils %!de te pi-ove ait express rancour

and malice" :Savil v. *Robrpte (1800) iSalk. 1,1 i Lord rayinond 174 -S. A~
iresdérson v', ilidland À. (,o. (1871) 20 W.R. 23 z »ikç v. Patilkier (î8118 Q B. D.
167 - RîtYpeond v. Biden <:892) 24 Nov. Se.,j : Lefébvre v. C'ompagnie di, Nav.
(1879) 9 1,:q. Leg. News (S.C) 547 't'd th e cases cited p'assim" il, this and the
îîext tîh-divisioni.

(r) î881) 8 Q. 1. D. t 67.

(d) In Canada it has been held that actions for inaliciotis arrest and for-
inaliciot prosecution stand on% the saine t'autiti as regards lie onus of proof of
probable causé- and malice: Sheodv. OR feilli (,86) ,j U.C.Q.'H1. 4. Sec
talso Lefebvre, v. Coumpagnie de ýNratkignii<z (1879) q L.C., Leg. News (S.C.) 147.

(é) 1iks v. Fittikoter (t8$x) 8 Q. B. D. 167.


