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,ceurts, affords te the public an effective and
most'valuable protection. It i8 true that the 7th
section, with its bout of pruvisos, is net speken
,of in the muet complimeatary terras, Lord
Westbury assails it for its cumbrous language,
and Mr. Justice Wiiies cails it Ilan element cf
confusion." Its true construction, tee, bas led
,te great varîuty of opinion. Stili, thougis sus-
ceptible of imprevement. it bas been foaad a
valuablu enactinent, and lu the principal case
from the fluse cf Lords, it wiii bu instructive
te review the terrus of the condition then in cen-
troversy, and the opinions it eliciteti.

The action ovas brougbt for injury dune te
tbree marbie chimuy pieces sent by raiiway,
and the Company scught te proteet themselves
,by the foluowing cendition, IlThat the company
shall net bu respensible for the lues of or injury
te any marbies, msusical instruments, teys,, or
other ucticles, which from their brittieness,
fragiiity, delicacy, or liahility te ignition, are
more thani ordinaiy bazardons, anless duclaruti
aend iaeared accordiug te tiseir vain,'." It
tcppeared by the evidence that the prie cf the
,carriage wns 55s. stg., per ton. Tua per cent. et
the value n'as deusandeti for insurunce, whicb the
consigner ducliied payiag and sent the cbininey
pieces uninsureti-tàeir value was £210, sud the
injury donc te tbem n'as ectimateti at £52.

To persons n'be are sotuetimes astoni,8bed at
the difference cf opinions la the courts otjusticu,
it May give a entions and usuful lesson, te mark
the variety ia this case. It wvas tried bufore
M1r. .Justice Erle, whe tbought the condition
reaconabie and just, anti direcieti a verdict te
bu entereti for the defendants. Upon argument
îa the Queen's Beuch, (I E. B. & E. 9,58) Lord
Camopbell and Mr. Justice Crompton teck the
opposite view, and jiudgmunnt n'as given for
the plaintiff. This ducision was reversed inl
the Exchequer Chamber (Ibh. 980), by Chief
Biaron Pollock, Mr. Baron Matin, -,%r. Justice
Tuilles, Mr. Baron Wntson, ati Mr, Baron
,Channel, the jutigment n'as given for the de-
fendants, Mr. Justice Williams disscntinýg. Of
the jucigQs ln the flouse of Lords, bes'ides cerne
cf the abeve caileti in te usaNst, Chief Justice
Cockbarn and Mn. Justice Blackburn gave their
opinio)ns for the plaintiff. So that of thlse cen-
mon iaw judges, iacluding tn'o Chiot Justices
and the Chiai Baron, it turned. ont tbat fise overe
'iu favor oftheis plaintiff and six for thu defen-
diants. la the floeuse of Lords, thse then Lord
Chaneelier (Lord Westbusy) al'ter rsenssskirg with
ileterencu that bue ceuii ot believe tbat chenu
n'as in thse mattur itacit any 'eery cenions
difficuity, com'oinedl with Lords Cranworth and
WVensleydaie in giving juigoseat for the plaintiff,
thns nsverting to the origlnai jnddsîsent n'bich
hadl heen reverse in luthe Exciequer Chamber;
evhiic Lord Chelmusford tbought thu jndgosent
sbould bu for tise cosupany.

Non' as te tise condition itst, n'hicb la the
converse of the second condition la the caýse lu1
baud, it n'as remarked that tise defeastiants, hati
chosen tise very words useti hy tise Legislaturu
lu tise Carriers Act, and that thetse very ovords
wene deternnaîued lu ilintonl v, Dibdsîs, 2 Q. B.
646, te exempt tihe carrier from lissili ty for'
Socs ou injary occasioniet hy grOcs negligerice cf
tise cahsier's3 suivants. Mr. Justice Cromptou
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observed, that: he had great difficuity ini making
a refined distinction between a stipulation to bc
free frein any loss or inJury, and to be free front
respousibiiity for any li jury or damage, Ilhow-
ever caused," which the Court of Excbequer
decided in t/arr v. T/se Lancashaire ý' Yorkyhire
Railroad Comapany, to include cases of gresa
negligence, 'but," ho added, I thiak that a
condition that the company shall not bu respon-
sible for lossus (whicb appears to mu to include
lusses by every species of gross nugligence,) ouglit
net te bu held just and ruasonable." It is te bu
Roted that the judgus, who weru for the defen-
dants, did net dissient lu suhstancu frein this
vîew, but thouglit that ln the truc conDstruction
of the condition, lusses occasioaed by gress
nugligunce did net coru 'withîn it.

Thu court of ultimatu appuai, by a majority
of threu te une, forming with the otisur judgus a
msjerity of ciglit to suven of thu judicial minds
employed upen tisis important case, ducided that
the condition isuposud by this company was un-
reasonabie and unjust, and thu minority did net
differ with thera as to its essential charactur.
Now ' this is au iaquiry uf the highest practical
inmportancu to us. This court lias now unani-
mousiy heid that by the iaw as it obtaîns in this,
Province, and probably in ail the othur Provincus
of thu Dominion, theru is nu Ian' to rustrain the
Grand Tranli Raiiway Conmpany from, exacting
such terms and imposing such conditions as the;
think fit, in their pritited papurs whichi the public
uaing thu raiiway must accedu te. We givu ne
opinion -ivhether thu condition in th-, case in band
is reasonablu or othorwise; mach is te bu said
for, andi sornething aguinst it. But as it is ussen-
tiiy thu same witb the condition in Peec v.
Norts Siaf/ordsaire Raiwau1 Company', it is n'el
te poader on the sigaificanit n'ords ot the Lord
Chancelier that "the necessary effect ef sucb a
coatract woaid. bc, thsat it wouid exuempt the
corupany fsomi respoinsibiiity for inuary hon'ever
causýet, including ticerefore, grues negligunce and
even frauti or disbonesty on the part of the
servants cf the company; for the condition is
expri ssed n'itisuut any limitation or exception"
(p. 567). Iu a passage wve bave already citeti,
Mr. Justice Blackburn, ivith the apparent assent
ut tihe Law' Lords, anti eertainly n'ith tht et'
Lord Wuusleydaile, declarsd that ut comamon
Ian' a carrier might by a special notice miale a
contrnct, (and the Queea's Beach ot Ontario bas
decided that there is no distinction between a
notice anti a condition forming a part of a
special contracte l imiting bis responaibility even
lu the cases uf grecs negligence, misconduct or
fraud on tise part of servants!

We are far frein thinkin, thatt the Grand Trunit
PLailway Comipany Nvou'Id push it adtintages or
aveul itscif ut the ian' te sncb extremus. But
as the British North America Act, 1867, in the
9lat anti 92ad sections declares that exclusive
legisiativo autbority buionge te the P crilascient
of Canada over Il Unes of steamn or other chips,
railways, canais, telegrapha, and otlser n'orks
andi undertatin-çs c,)nnecting the Provinces witla
any other or others er the Provinces, or extendin-,
bsyond the limita cf the Province," ove shahs it
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