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To appreciate the effeet of legislation and judicial docisions in thn con
neotion, it la neossary to underotand clearly that at cemmon Iaw, the exist-

* once of a highway gives nu ownerahip, in the &oil. The publie have a mere
YH1 77kà right to travel, and the right cannot ho exercised for any other purpese.

y4 O)wnerahip prosupposes the. right te use the object of possession in any way
pleasing te the owner, wheroas in the case of a highway, the owiierohip in the
soit of 'which romains in theo wner of adjoiriing: lands, a travoller cannot shoot
gamo, flying or strayiag o ver. the highway from the adjeining lands, without
being guilty of a trespa3s. Harrison v. Rualand, 11893) 1 Q.B. 142. There

.4being ne ownorship ini the usera of the highway, thorofore ft fdwsththe
have a more right which they may or may not examcine, as they Sc fit; somo-
thing which has ne physical existence, but is purely an absract thing in its
nature. The existence of this abstract right ie net inconsistent with the
ownerahip of the set or freehold. It may aise ho subject tO or ce-existent
with other rights acquired by private persons. In the eaue cf highwayvs, the
tiLle te which remainod in the Crown, such rights could not have arisen except

e by grant. In the cms of land dedicated by a private cwner, many righte
inight have been aoquired prie.- te dad.ioation and might co-oxçist with the
public right cf travel. A private individual for instance inay have his own
right cf way over the Saute land a that subject te the public right, and ho
need not justify hie user cf the land! aa one cf the public, but May amert his

i. Ïprivate right. Allen v. Ormond (1806), 8 Euat 4, 103 E.R. 245. Thome ray
aise ho private righte ce-existent with the public rigLetrebthvr
and under the surface cf Lhe bighway, as fGr instance, the right ta Mainfain

* an arch and passagoway ever a highway, or a mining lae of la~nds under thc
highway. If these privato rights are acquired prior te the acquisiLions of t ho
publie right cf traveli iL élear that unïder the English law, the dedication 's

* subject te the axitocedent rightz. In the case of dedicatien, the owner cannot
dedicate more than ho baa, and can only grant a right te use the land as a

y, >bighway eubject te any pre-exiatiag righta. R. v. Chortel (1848), 12 Q.B.
515, 116 E.R. 960; Duncan v. Louch (1845), 6 Q.B. 904 at p. 915, 115 E.R. 341.
That wue supposed te bo the law in this province uintil the recont cms of
AbII v. ViJa<e of Wioodbridge and Coun7/ cf 1'67k (1917), 37 D.L.1t. 352,
39 O.L.R. 382, reversed in th. principal cas, tenstruing a. 433 of the Municipal

u Act cf 1913 (3 & 4 <3eo. V. c. 43). l'ho law cf this province geverning ownor-
slip in the sooL of bighways before the passing cf thât Act was ccntaned iii
3 Edw. VII., c. 19, s. 601, wbich provided tý-%t l'<very public roud. Street,
bridge or other highway in a city, township, t ýwn or village, extept...
ahail ho vusted in the municipality, subject to ai.y iights ia the soui re-ervel
by the porion who laid eut such road, stroot, bridge or bighway." The effect
cf thid ensotment was stated in Abell v. Village of Woodbrtdge, 37 D.L.R. 352,
and un appeal ank/ p. 513, te ho that "«net mereby the Surface but the froc-

M xold as webl, subjoot te sny rights reservod by the persan who laid eut the
bighway" was veted in Lhe municipality. These words are net very clear,
as the surface is part of Lbe freehold, and it is presurned thât what wus meant
wua that the. oeil cf the land over which the publie right te travel existed, wus
vostod, as well as the right te use tbe surface. The. word "1rSmered" used
in the Act in unsatisfactcry, as a reservatica can only ho maide cf Seiottirig
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