
DIVISION COU R TS.

OFFICIERS AND SUITOttS.

C!erkes and Bailif.
Quemtione for thle fxzw Jourital, watlt refereaice ta Attach-

melut:
1. flrnm the waruis, di I shall ho lawful for such Clerks.

.1 dgo or Justice of flte Peacce farthwith, ta issue a Nvarr4nt,")
&e., &c., (1ec'ian 64, D. C. Act, 18W0) 1 inater that it is flot
.bsoiutety Co !0.s.v ara the Clark, Judge or Justice, ta issue
sucli warrantt, ut tbat unes a ticli Clerk, Jaadge ai Jtice
potiveiy knon tinat the aiffidavat fiet if, walhout suflhieeat
ground, the warrant lzhtaul lie issued; if tlieretort bucli war-
rant is içsuti, itanded ta flic baitiff or a caaasiable,thae pro X-ira'si*izect, brajagit ta flie Clark, appr.tiseci aiid ki'pt iti caîsqtas [v tifi
Courit day; there appeaas no plaaatif; if defeud.îinit pk'ads
ittegai proitectîti aa the part of Illte ptaantatt, ntsl if the plin-r
tif! tiath absconded, where is the redress fur file defendant's
losa sustair.ed by dotetîtioa of lis goads?

2. If aller perishahie goodé; seized anîd appratsed, a third

plir," daims such guods a; lais propealy, cti Clerks legaily
sh saich perishable property betore judîgaeaat reaaîiereul ? iAnd
if ho can do sn, 1,y wtttàt niuliorily may lie rcquire ilie plaint if[
La indematity hirm for so (laina?

MIie condcition of Bond (faim Na. 23) lîetg ontv, il in rime
ja*dgnient lie not oblainedl by, Idiinntf' ; buit ini titis inataîtee,
alhloîîahjtadgmcaît be obtaaaaal afierivards antd .il flic saile
laetiairdý parly proian'" lais claim, îiuh a band would bc
insîtificient. Sul Boit~also as reqîaired ta but giveti ta Iale
defendant; il may, however, liaipen that such defendnnt hall
noane oif hik goads seizeui; he terefore may Diot appear nar
care a*tything about the attaclimeuît.

Sheutd tite Cterk decline seiting the perishablo praperty for
warit of suffacictut rcurity, and such pmoperty remain an his
eustody, it rnight very nstil y lappen duit the coSt af keepaag
the saine wouid arnount ta doit lias value.

The above questions carne up in a certain case, wlîich 1 wili
brîefly stuce as folos:-

A. made affidavit against Bl., uponi wlaiel warrant of Att.icli-
ment %vas issued; the Constable seized a hiorse and siaidry
caher articles;- the gaoods beiaag brouglat ta the CIeýrk*s custody,
were duly aprals-tlle lior>e at $ýO; ncxt day, C. ajîpeared
and clatmed the horse. haturpleader Stîminonis now issiied
ac<'ar<ing to Act; C. wanted ta talie larset--offert-d bail; -Cierk
liaid na autlaority ta take bail, nor laad lie a formi of bond; lae
foutd tlaat fomi 24 ha not applicable. Conastabile nat laaviaag
takeit bond frain phuntif befare setziîîg perisîtable propert *,<(lticl lae saidi lae was flot obligcd ta take, since the Aci on?3y
sas "i lshac/ not bc ci îîpîsoy lilala fle bialfi or constabile
ta seize, tantil the part y sauazing out ý-ucl warrani shlaai havej
givlen a bond,"1 &c. ; hcnce it is optionat with tÉae constabile ta

itmand such bond or flot.> Clerk declineel ta give up the
liante-aiso, fouad il advasabte nat ta seil the -aine as per-
ashable property, but abide the decision of file Judge at iiext
Court.

In lte event now of claimant proving tflianorte ta, be bis
praperty, lte next question arises:

3. Who inctemnifies the claimant for his damages sustairaed
by the loss of the use of the boise?

The Clerk 1-he witt justify lîimself liv the Act for what he
has donc, and by tîtat wvhich is flot in Ille Act for that xwhich,
ie lias decliaed ta do.

Ile Constable ?-he will jus:ify himscîf by the Att, wlîich
maires the taking of a bond aptitinal with him; and altliotgh
the warrant commando hum to taire the effects of defendant,
Mot 1aaYing anYthtîng &bout other effeces, even not of auch that10

are' siipixed to ho efadît yet, ae îteIs.if ilie con-
stale did ail lt lis pow~er, af lie seized thle horimi wîait-i Va w
gelleraiI y tlppuxsf'd ta be ,Iefendai ,t'.- prulerty. ai id Iaaaîî i.d ot
tuia hui Il). la ltiff a sit, it %vuld Ici very liard If Coaatablo
sîtoutil bc oliged to pay aîîy darnage.

The Plaintiti ?-u ia say, - 1 vaq limnier flic iniprcQsion
it %V. [)tialit' li %(.i% lprubably il decllîw
pay*Iig any Jia ilage, anad if suit cii rît- f islian, piead for
a1 îaai-swt it tfleu groutid filit fliîre as la autiiaraty fur i;ucl
cdaill.

4. And isince neitiier ('Icrks. nor 13î~isor CoiiîstrilPles ara
authariacîl l) a.ubsaitut' iaws oar lorin-4 wl'rc, the Act i.% <ki-
citait, %voîld iltiîot tiherefare bý acivt'alîlC fur our I.et-li'Jatutre
Ia pass ai Art whereby Cierk.c, Jiadges, aiad Jiistice., of tlle
le.ire rire aiitiaorazed,' btfrîre tihe nid %% airant as gmated, to

ilernanai fruin pliaiiaîait a bond, witli surety coaîdata;aed, ai; an
Ilolet 101 ection, anad aiso voildatinuied tItat the plamtif wtt!
pay ail cust<, damiges andi caitts that inay ( - itncurred sn
caaistlqiaence. af ait)- >eiziare or sale (if gnod.3i that file Conistable
or bailair ina> be direced by flic plaaitii[i ta ,wize, ind whiehi
wili afterwvards bc proed the property of a tlaird party.

Your opinaions in anter to the abave questionas %vil] be
illankfully received. 0. K.

Answers In the above
No. 1. ilowever il may ho wviîl respect to Jais-

tires of file Perle, wlao are flot cntiîia'd to inake
atny charge for issîîîng a warrant of Aiîaclîmcnî,
the. Clerk is clearly botind In isue suecli warrant
tipon a proper tallidavit being filed with lim.-
%Vital siaouid appear in such anfi affidavit, lias been
explained in a formner nunibcr of ibis Journal.

Thei Clcrk, as an oflicer of Court, is cntitled t0 a
fec, and fle only discretion lio can exercise is in
respect 10 tile suliicienry of flie alfilavit. 0. K.
wrongly itifers froin i le wvords, "' il shahl be lawful,"
&c., tîtat it is flot comnptisory on file Clcrk In net~
tîpon a regular affidavit. Whcn a dtuîy is cast by
Statute, tipon ollicers of Courts wiaaîcver thecy may
do, thiey rnaisiIdo on reasonabie requebt. ""t1atever
il is lawful for thiem Io do, il would bo illegal for
uiîem 10 refuse doing ,%,len an applican: lias coin-
piied vitlh Ille beris of the Act.

Thie oficcr's own knowlIedge, or stipposed knov-
lcdge of facîs, cannot excus,ýe li fromn perforin-
-Ince ; lie latter part of ibis query relates 10 a
defert in the law, we- will notice presentlly.

No. 2. Ile cari, holding- ilie procccds.

If te clamnant be anxiou.s 10, obtain lais property,
iliere su'ems no objection Io tuie ClcIrk'.. surrender-
ing il, io himi on oblaining a Bond or othtor sectIrity
in save himi harrnless in ilite malter: but if te
plaintiff desire to have ilie properly sold and wil
indcmnify Cierk for so doing, te saie niay be car-
ried oui. Tiiere is no provision for îlîis in flie Act,
but a sirnilar practice prevails with Shieriffs.

The best course is Io sue out an Interplcader at
once.

The Bailiff iq liable, shotuld lie seize tile properxy
of a third .party. In seizing perishable propcrty, lie
may reqtxire a bond from the plair:iff, and hie should

U ti à% X A L 1


