
568 The Canada 1 az Joutrnal. Nove.mbr5ei85

l11. that in the absence of p
these costs had flot been paid by th
tint to the persons who acteci as his
the objection could flot pre% ail; not
even if that proof had been given.
Bio"', 3 Bing. 9; v. ?tOl
180, follo%%Cd,

D, IE. Saundeps, for the plaintiff
Df/mrfor the defendant.

Mr. Dalton.]
MACARA\ V. SNOW.

C7~,;zte-daz Cl4ose' q p/eailngs-
trial.

A couniter.claini nmust be a defer
action in %which it is plcedd and
mnucli a part of the' defence as an>' of
pleas. And, therefore, NhIcre the pla
issue on the defence, not irentio
couriter.claiim,

11e/a?. that the' pleacIing., were clos
notice of trial served thieeafter %vas r

Dmn«/(gas .4rnur, for the' plttintifft
ilfasten, for the defendant.

Mr. 1)alton.]

756, 876.
The plaintiffs recov'ered judgrne

the defendants, a parîncrship irmi,
of appearance arter sci-vice of the' %r
nions upon NI, a nieniber of the
then nîoved under Con. Rule 876 fo
issue exertution upon such judgiien
D., aï~ a nienber of the firmi. D). di
liabilit>', but upon bis cross-examina
an affidavit filed on the motion, s
appeured as convinced the Master
bers that lie %-as a general parmne
made the order asked for, The Mat

lk/ld, that the adinissions of D. in
ttxatlillatiofl justified the order un
Rule 756, and aveided the neeessity
ing an issue te be tried under Con.

Nold, also0, th tt Con. Rule 756 v
cable at this stage oft he eause.
judgrrent obtained without pleadîng

$À4tiey, for the plaintiffs.
£7. 1#«'/îsh, for ana Doddrldgc

roof that Mr. Dalton)I [Nov. i.
e defend- IGalt, C. J .] [Nov. te,

solicitors, T1ORONtTO ANDi HAmiLToN NAviIÂTioN
r could it Co. m. Sit.cox.

i ol uyo?.A/> te rcindi ý.mtrac/- - .
.S. 0. .~ 44 f. 77- ate'IOnco/rd.,

The action was broughit to rescînd a con.
tract for the sale of a vessel b>' the plaintifis
tri the !' fendaint, on the ground that the de.
fendant fiad failed to performi his part of te

[Oct. 26. jcofitract, and ror damrag.es for brcach of the

;contract, and for injuries te the v'essel, whit-h
-Nolice of had been deliv'ered to the defendant, and to

restrain the defendant froin dealing with it,
ce inte and for deliv'ery upl thereof.
Iit is as /1ic/ that this was an action ov'er the su]).
the otiier ject of w'hich, before th1e Administration (if
intiff iook Justice Act, 1873, tht' Court of Chancery had
ning thtc exclusive jurisdiction, and a jury notice was

therefore imipropt'r, untdi'r 8. 77 of the Judi.

cd, anti a cature Act, R. S. Oc,44.
'eguar. 'l'lie defendant applied to add as a co-dIe-

fendant one \V., on wl;ose behialf, as well as
his own, hc had made the conîract in ques-

'on, and %î'ia wvith krnwledgc of it hiad raîified
andI adopted il. but %%ho wvas flot foriaîll' a

[Oct. 31. party lu it.
Ite/a?, ftollotinig Kendal v. idegitOn, 4 \PP.

-è'zecu- Cas, at P 513 et sei?., that the defendant lxid
n. Ru/es no right to force IV. upon the' plaintiff zi a

defendant, in the character of a joint contrac-
t tg.tinst tor,
iv default Qteurr, whcrtlir W. %vould have a righî to
it of sumn- be broughit in as a defendant on his own
tirnîi, and Mtiontfi.
r leave to She'ply, for the plaintiffs.
t against Hloy/vs, for the defendant.

lion upon
uelî fact -
ini Cham-.
ri and lie
SIer
his cross-
decr con.
rof sond-
Rule 876.
vas pl J
îe., after

Arniour, CJ.J

- \ORMIAN le. BIRADY-

[Nov. 2.

Cv-ti--.Ierùidictiou o! CIiînfy Courf- Til/e Io
litsd-4Vuditing.

The mtercnent of claini alleged that the' de.
fendant was a n1orthly tenant of the Plaititt'S
land, and that the plaintiff on a certain dity
terininated the teniancy by notice, and clainted
daimages fur injuries to the demised premîis u-
The mtaternent of defence denied te allega'
tion that the plaintifT terminated the te*r
aney, etc.
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