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2nd. That in any event the olaimants ocould
not be allowed to rank, a8 ihey had parted with
no new oconslderation and incurred no new obii-

tion on the strength of tho potes, but hai
simply taken them as seourity for an sntecedent
debt, cause lueraadi, which did not constitute
them holders for value a8 agalnst the creditors
of the estate. :

The coutestants oited Chitty, Bills 82, 88, 01,
94, Dorlon and Macrae, 742, James’ Iusolvency
Act of the United States, p. 1588, 183.

The assignee held on hoth grounds that the
“glalmants could not rank, and rejeoted their
cinims,

Torraxos, J., without entering upon the
second of these grouuds, confirmed the judgment
of the assignee in the three cases upon the first
alvns.  After reading sub-section 8 of section 8,
of the insolvent Act, his Honour said that as to
‘the transaction between James Muir and Davis,
Walsh & Co., there was no doubt thut it wasan
illegal attempt to oreate n security upou the
estate of persons then Inselvent, The judgment
would therefore be confirmed with costs in all
three enses.

Judgment of the assiyinee confirmed.
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Hehd (= That the privflege of 11 e lonflord on the provecds
of the effects fornd on the premises leased, Is aot atfect-
el by the lnsolvent det of (864, und e prvembenes
over the privitege of the assignes awd the wsolvent for
the costs of thudr respective diselaraes muder the Aet,
fig LowL 1800}

In the ease of Cntherine Morgan, an insolvent,
John Whyte, official assignee, prepaced a first
and final dividend shest, in whnich he collocated
himself for the sum of §45, for the costs of pro-
curing his dizeharge s assignee, and also ecllo-
cated the insolvent for a like sum of £I5 for the
eosts of hor discharge. The cntire proceeds of
the estate, with the exception of n balance of
$31 61, wero absorbed by these and o'aer ex-
penses of winding up.

The alaimant, Biron, contested this colloeation,
olaiming that the sum of 380, due him by the
ingolvent for rent, should have been collocated
to him by privilege before the above mentioned
two sums of $45, and praying that the dividend
sheet be set aside, and a new sheet prepaved,
golfocating him fur $80, by privilege.

Both the nsaipnes and the insolvent appeared
by counsze!l and filed answers to the contestation,
slleging, first, that it was not made within the
six days allowed by law, and came too late; and,
seoondly, that the collocation of the two sums of
$45 oack as s first privilege had been made in
aceordance withlaw,

The parties went to proof befors the assignes.
The assignee filod an admiseior. that the proceeds
of the cstate were the proceeds of goods and
farnitore found in the premises leased by Biron
to the insolvent. Tho olerk of the nasignee was
examined to prove that tho charge of $45 was
ths usual chargs, -

On the 2nd April, 18369, the assignes gave
Judgment both on his own clalm for $45, ana on
tho ingolvent’s olaim for the same sum, holding®
1st, that the eontestation heing fyled after the

, were respectively entitled by law to be collosa

“annul and set aside said dividend sheet sc far ag

. testing party, a3 well of Lis contestation before

ox iration of the six Jays sliowed by law,; §
null; 2nd, that the assignze and the insoly

for the sum of §45, by privilege. )

The contestant appealed from this deolsion,

Touraxcs, J.-~The contesting oreditor is the:
proprietor of the promises occupled by the in
solvent. Ho has a elaim for rent dus, and obs
jeets to two items in the Gividend sheet; 1st, the
sum of $456 for the assignee's discharge; ang
2nd, a like sum of $48 for the insolvent's dis. -
charge. Seo, 6 of the Inrolvont Act, sub-sectiog
4, eays, ‘in the preparation of the dividend
sheet, due regard shall be had to thoe vank and
privilege of every ereditor, which rank and-
privilege, upon whatever they way be legally .
founded, shall not be disturbed by the provisions
of this Aet.” As to the costs of the inscivent’s
discharge, and the costs of winding up the estate,
the Act simply xays, that they shall be paid out -
of the nssets.  With respect to the time of fyling .
the coutestation, it was not fyled too late. The -
Court is therefore of opinion to veverse the judg.
mer* of the assignes, and to maintein the o=
testation.

The judgment is as follows:

# 1 the undersigned Judgs, ete., having heards
ote.! considering that the Insolvest Act, 8. &-
§.8. 4, has declared that the rank and privilegs
of ereditors shall not ba disturbed by the provis
sious of snid Act: considering that thereis error
in the uividend sheet prepared by the assighea
John Whyte, of date 3vd March, 1869, inasinuch
n8 tho sum of §46 for assignee's discharge, and
the sum of 46 for insolvent's discharge sre
made n firs charge upon the assets of the insols
vent, snd before the privilege of the lessor,
which privilege should hnve precedence, do

goncerns the said items, and do order that the
snid contestant be collocated hy privilege and
preference before the nllownnoe and col\?cutlon
of the said two items, with coxts to the said con-

the said assignoe os of the present appeal.”
Judgment reversed.
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Henye v, Livs Insunaxes Co,

A oustam among HIC fngarmr o conppanios to allew Uu‘r?'
dayw gres for the payment of prombwns, nutwithstand
jng a clause of forfeiture for ion-payment on the Jdag
they breome due exists in the poliey, is valid to inlerprt
the vonteget, ond may be proven by tho fusured.

Tridence that the practles of the company waa to give
notice of the time at which the premtums fell dus, and
that they omitted to do so on the oeeurrence of the des
fault i yhestion, or that they s doalt with the fnsured
as o it her off her puand, is admiseable as srkinnvg
from whivh the jury toay draw the conclusion that the
tusnrel was mistend by the compmuy, the company cals
nut taks advantage of a dofuult which they have thems
gelves vontributed to or envouraged,

Error to the Distriot Court of Philadelphia.

Oplnion by Tuonrsuy, C. J.

The plaintiff below offered on the trial to prove .
A custom anong life lnsuracce companiesto sllow
thirty days grace for payment of premiums dus,




