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The learned trial Judge to some extent based his concli
upon the defective eyesight of the plaintiff. But- it wa
necessary to the affirmning of the judgment that the Court ,ý
pass upon the questions whether the plaintiff's eYesight wý
feetive and whether his defective eyesighit should be accep,
an excuse for his having rîIden so close to the emnbankment
touch it.

The appeal should be dism-issed with costs.

KELLY, J., agreed with FERGusox, J.A.

MACi.ARE1 and. MAGEE, JJ .A., gave a "grudgÎng assent"
affirmance of the judgment.,

Appeal dismissed withc,

FIST DivISIONAL~ COURT. JUNE 29TH, 1

ROYAL BANK OF CAN,"ADA v. JOUNSTON.

Paijment-Debt of Company to Batnk-Promsevry Note fi
Banke as Collaieral & iiitIDepo.,it8 Made in Bank by
the Makers of Sums Equalling whole Indebtediiess--Q
wlwthr Depoits Rquivalent to Payment-Evidencee-Finu
Trial Judge-Àppeal

An kpa y the plaixntiffs fromi the judgnient Of MIDD:
J. t th trial, di3isiga action on a joint and several

iusory note for $4,000, made by the defendants and tw(
persos Davis and Ryder, and hypothecated to the plain

coltrlsecurity for the iudebtedness of the National Ti
Noete onmpany. Tht eompany became insolvent an(

an asinnn, owmng the plaintiffs $3,000. The plaintif
the mùaers Jolinston and Fritzloen for the *3,000. These (
ant.s set up tII*± the *e,000 had beeii paid to the plaintiffs b)
and Ryder, and that th&re wua nothing due Wo the plaintiffi
note; and they brought in Davis and Ryder as third partiq

The appeal was heard by MACLAREN, MAGEE, looi
Fiiç,usoe, JJ.A.
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