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FASKEN V. WEIR- M\AGEE, J. JUNF 4.

Vendor and Furchaser-Con tract for Sale of Land-Delivery

-Taking Effect-Fostscrîpt Incl'uded in Con tract- Uii certSin ly

as le Land InIended-m" South Part "-S pecific Perf ormance]-

Action for specific performance of an agreement by the defendant

to 8e11 certain lands to the plainiffs, David and Join W. Fasken.

The agreement was in writing, dated the 15.th August, 1908.

and signed by "J. W. Fasken " and 1'Alex. Weir." The property

speci.fied was "the southi part of the late William Kidd esaie

... cottage, barn, and lake included ;" and the eonLsidcration

was $3,500. After the signatures these words were written:

"..This property lies east of Sprague road?' For the defend-

atnt it wag alleged that the agreement was made subject to the

condition that hie hsd the righit on or before the l7th Auglist.

1908, to cancel it, and that he did so cancel it; that the word-ý of

the postscript were added by J. W. Fasken after flic agreemnent

was signed and without the defendant's knowledge or a.isnt.

thàt thie agreement, cither withi or without these words, was too

vaguie, and did not coniply with the Statute of Frauds; tliat, if

the description included the land to the north of the cottage and

barn, the defendant neyer intended to seli the sanie. and there

wvaq no consensus-, that, if the agreement was binding, it shoold be

reformed to exelude that; part; and that, even if binding. there

shiouid, on account of the defendant's inîiundergtau(lifl. he nlo

rpecifie performance. The learned Judge said that the mnatters

ini controversy practicaily rested on the evidence of the plaintiff

Johin W. Fasken and the defendant, and were questions of veracity

between them. And, on the whole, lie was of opinion, considc(,ring

the burden of proof and ail the circunistances, that the deofendfant

had failed to prove that: the agreement was not to take effeet at its

delivery, or that hie had any right to cancel it; and therefore lie

found that it dîd take cifect from its deIiverýy, and that the post-

script was added imniediately after the document was signed and

before it bad passed to either. and was intended to be part of it

as nxuch as if written there before tlie signature:. and that te

signaturcs applied to it also. As to the parcel iîstended to ho

CONVered, there was rouchi doubt; no precise part of the land could

ho Faid to be covered by the document; and the piaintiff's had

failed to prove conclusively what part waq intended. Action

dlisniissed, without costýs. IL. F. Hleyd, K.C.. for the pIaintiffs;ý

E. E. A. DuVernet, *K.C., ani J. IL. flancek. for thc Mleondanît.


