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be sustainable, unless the suit or action is cominenced and
the process for commencing the same served within the term
of 6 mionths next after the flrst discovcry of dtefaIcation.",

It was argued that, inasmucli as the statement of claimi
had flot been delivered within tlic tirne liiited by Con. Rule
*213, the action was just as much dead as if it had flot been
beg-ui within the 6 înonths. It was therefore said that the
case wvas within the dccision in Williams v. Harrison, 6; o.
% R. 685, 2 0. W. 11. 1061, 1118, and cases cited 'there.
XVhat was said by Lord Esher, M.1?., i11 ilew'.(tt v. Biarr,
[1891] 1 Q. B. 99, Mas cspecially relied on, Viz., thiat aienti-
ments 1'ouglit flot to be grantcd where they would hiave, lhe
efleet of aitering thc existing rights of the parties," and that
the order necessary here was in the nature of an artivielnmnt.

lIn the, analogous case of Cainadiaix Oîl Works v. Ilav,
38 L. T. 519, a aimilar motion was allowed under a ?itl
equtivalent to Con. Rule 353. There the distinctiOn NVaaý
pointedl ouit between such a case as ltewett Y. Barr , supra,
ar.d one wherf, it is only a înatter of p)roxe(1ure ovorwih
the Couirt hasi. complete jurisdiction: and tlue principle or
Con. Ilule 312 was applied. In thie present case it ici state-d
fliat the acrounits were so badly kept by thvIle bkeprthat
it reýqiiret] very cartfi and minute exanuiination b)y skilledl
accomntatt to ascetrtain and prove the dufaleations, which
wcere algdto amnount to over $818,000. Tihis waLs ronderud
more neve>ssaryv by thfe fact that thie bookkeeper hasý been
twice Acquitterd on two of thespe charge(s of emibezzlemeont
from the plaintiff, and that a third indiictmnent is thougiht to
be stili pending. If he had licunvit it woffld have
been a dlifferentmatter. But, as it is, the plaintiff will haýve
to estaishii, very clearly the inisconduciit of his bookkepe.u
be(f(ýo lie can hope to recover from the dteiati on teir
guaratte bond.

1 tlîink the motion must lie a noe. :d tfiat the staté-
ilefnt of danim 81honld ho d1eliveredl thiswek

As it is now over 7 monthsA since the writ mwai i>siiud.
the- roist of the motion will lic to the, dofendlants in any
event.

'lhle plaintiff was iii defait, and the dufvendanitts were flot
unireasonable in reýquiring, an ordler to be mnadi(e rinly aft.r
hienring m Iiit was to b&ýsidig on the condlition in the bondl aued
on, thoingh, lui my oiionii it lias lwen emiiplied with hy coli-
inencinug thie action withini tiie 6) niothat' limnit. and serving
th(, writ. If the writ had nlot been serve(] wvihin a yéar,


