January, 1¥79.]

CANADA LAW JOURNAL.

[VoL. XV., N.8.—7

THE CHARITABLE SPIRIT OF THE LaAw.

community : {and it is in accordance
r{:th this Char.ltable and merciful spirit,
at the English Jaw disapproves of the

maxim ivili i
. _of 'the cvilians and canonists, In
atrocissimis levio

el licet judic; Ju
caria jusg)
13), «
the m

€8 conjecturee sufficient,
re transgredi, which Bec-
‘ }.’calls (Ess. on Crimes, chap.
an inhumap maxim, dictated by
the v(;St cruel imbe.cility.“ We find
Hobson’ry teverse laid down in Sarak

$ case, L.C.C. 2, 261—where

H
cr;)llnr:);i’ J., says, “«The greater the
for 11 € stronger is the proof required

net, ; ¢ Purpose of conviction,” and Bur-
I his Criminal Law of Scotland

(P. 612, Eq. of 181
effect. 1) speaks to the same

Nor
does the law presume against

:t:;rtl;]t%:metllts of eriminal and penal
" dishzn y‘, but also against all fraud
Ckuncellm.ne%y' Jhus, in the case of
10 o 530{) Ozfoid v, Bishop of Coventry,
2 83 (11 Jacobi 1), we find it
e 3 ved that “ covin shall never be
1¢€d or presumed at law if it be not
Specially averred, quia odiosa et inhonesta
non_sunt in lege preesumenda, et in facto
quod se habet ad bonum, of malum, magis de
_bono quam de malo preesumendum est. And
aga’m, Nullum iniquum est in Jure presu-
:}enldmfz : Hynde's case, 4Co.72 a. Accord.
llg](jvl In Master v, Miller, 4 T. R. 320
( ), Buller, ., says “ Fraud or felony

med, and unlessit is found

» 3 T R, 481, 1 H. B.
decisive authority for

: if any b 2]
And in Middleton v, Bw"lz:i Vlargiiil

241 (1851), an action o i

some bankers for a bii'l o Againat
Where the case turned on i

Whether a clerk had dulyth;elg}:;zt(;oz
message as ordered, it wag held that
the presumption that the Message was
duly delivered was met by one of
2 stronger character, viz., that the

that proposition

of exchange,

proceeding on the part of the defen-
dants was fair and honest, and that they
had a good title to the bill unless it
were shown affirmatively that the mes.
sage had been delivered.  Again, in
Shaw v. Beck, 8 East, 400 (1854), where
it was attempted to prove fraud attend-
ing the execution of a certain deed, it
was held (per Parke, B.), that, ‘“the
defendants who seek to set the instru-
ment aside as fraudulent must establish
fraud, upon the universal principle that
every transaction in the first instance is
assumed to be valid.” And the same
presumption against fraud applies in the
case of third parties. Thus, in Ross v.
Hunter, 4 T. R. 33 (1790), an action by
the assured of goods against the under-
writers for a loss by the barratry of the
master, the Court refused to presume
that the captain went out of his course
by the directions of his owner, on the
ground that *the Court cannot pre-
sume fraud in another person,” (per
Buller, J., p. 38).

So again, no species of ouster will be
presumed without proof, either direct or
presumptive; and possession is never
considered adverse if it can be referred
to a lawful title. Thus, in Hornblower v.
Read, 1 East, 568 (1801), one tenant in
common levying a fine of the whole, and
taking the rents and profit afterwards
for five years, was held no evidence of
an ouster of his companion at the time
of the fine levied, and Lord Kenyon said,
“ Without an ouster be found by the
jury, the possession of one temant in
common must be taken to be the posses-
sion of all.” The same point is illus-
trated by Fairclaim v. Shackleton, b
Burr., 2604 (1770), and Fishar v. Pros-
ser, 1 Cowp., 217 (1774). A strong ex-
ample is Milner v. Brightwen, 10 East,
583 (1809). Here a party had taken
possession of copyholds on the death of
his wife, by an adverse title, and lived



