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adjwdging him to pay a fine, &c., would be sufficient. In the pre- l
sent ense there is evidence of that fact by each of the parties tried,

and in addition thercto thut they were committed in default of

payment, aud actually did pay; und although, to constitute n for-

mal conviction according to the statute 16 Vie. ¢h. 178, sec. 13, it

must bo uuder the hand and seal of the justice, I do nct at present |
sce that the instrument drawn up in the furm of convictions, though
without a seal, ou proof of the defendant's writing or signature
thereto, would not be evidence as against him of the facts thercin
contained.

1 have felt more doubit as to the recovery of the threo separvate
penaltics, beeause I am convinced that if the defendant had made
one return in the form given in the schedule to the act, including
therein each of the three convictions mentioned in the declaration,
with the details called for by the form, this would have been a
compliance with the statute; and if one such return would be
cnough, it may be asked why more than one penalty for the not
making it should be incurred.

But in answer, it must be remembered, thut the omission of any
one conviction from the return, would subject the justice to the
peunalty, though lie had returned all but one, for he is to make a
retuin of *“any” (which I construe every) conviction had before
him.  And though *+he incurs a like penalty for making a false,
partial, or incorrect return,” Ithink these words do not point to
a return from which a conviction is wholly omitted, but to some
wiltul defect or mistatement in regard to the couviction or convic-
tions of which a return is made in apparent compliance with the
statute.

Besides, in the present instance, if cach of the parties convicted,
(or any other party,) had brought an action charging ouly one |
couviction, and the absence of any return thereof, and claiming |
one penalty on that account, I do not see how the defendant could |
avail himeelf of the pendency of any one of such actions, or even |
the recovery therein, in bar of any other of them, for the breach |
of duty alleged in each would be difficrent, but if the due return of
one would be no bar to an action for not returning another, which
1 think it would not, then 1 do not sce bow, being sued for not |
making « return of one conviction could be ony answer to another |
action for not making a return of another, and if not, I do not see
why any number of penalties for distinct breaches of duty may
not be recovered in one action.

I think the rule must be discharged.

Per cur.—Rule discharged.
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CroxBie v. McNaveurox.
WarNock v. McNAUGHTON.

Sheriff=Dayment of money into Court—Order on Shersff to pay over.
When sberiff has improperly paid money ioto court, x judge will bt order sheriff
tu pay e custsol such payment {uto court, but the proper application is for the

sheiil to pay over tho tuvney returied by hits s made without referenco tothe
)y went tuto court.

wuese—should au application for 2o order on tho shenfT to pay over muncy be
wady to the tull court, or to & judge 1o chamibers!

The particulars of these cases sufficiently appear in the judg-
ment.

lu_cxmnus, J.—Summons calling on George Davidson, Esquire,
Sheritt of the County of Waterloo, to show cause why the money
paud 1o cuurt in ting cause by she shent should not be paid out
to the plaivtifi, and why the sheriff should not pay the costs,
expenses aud per centage avising from such payment into court,
aud the costs ot “ rule for the shenff to return the writ of fier:
JSucias in this cause, aud tho costs of this application.

Yo Stockdale v. IHunsard, 8 Dowl. N. P. 529, S. C. 11 A. & E.,
Lotd Demman says, « 1 think it is the clear practice of the court,
flowing out of the rclation between this court and its officers, that
when a sheriff ins mouey in bis hands and does not pay it over,
wo are bound to interfere; and if the sherifl shows any anthonty

not legal and sufficient to warrant him, that we are bound to say
that he mnust pay it over.” In the snme case, Littledale, J., says,
s+ The question here is, how is the plainuff to get his money ? He
had two remedies. by action, or by motion. He has adopted the
Iatter, and it was competent to him to do so.” There is no doubt,
I think, that & sheriff may be ordered to pay over to a plaintiff
money which he has made on an cxccution, when he returns that
he bhas made such money according to the exigency of the writ,
B ttan v. Tomlinson (16 L. J. C. P. 188), Wood v. Wood (4Q B.
397), aro alvo to the same effect.  Shuter v. Leonard (3 0. 8. 814)
is an authority to show that it is the duty of the sheriff to pay over
money to the party entitled thereto, and that be cannot return the
writ to the crown office, and pay the money into the hands of the
clerk, and thercby discharge himself from linbility to the plaintiff
in the original suit. Gladstone v Frenck, in U.C. C B. Hil. Term,
22 Vic., nlso confirms the case in 3 0. 8,

It therefore appears to me that the sheriff’s course was irregu-
lar in paying the mouney into court.

If the sheriff has made the money, and has =o returned, which
from the papers produced [ understand is the case, the proper
course is either to sue him for the money, or apply to the court for
an order directing Lim to pay it over to the plaintiff.

If the plaintiff zssents to the paying of the money into court,
and the sheriff does not claim to be discharged from liability to
others who may claim the moncy from him, but consents to its
being paid over to the plaintiff, there is no reason why an order
may not go to that effect; in which cvent { do not sce why the
plaintiff, from recognizing the payment into court, should not pay
the clevk’s charges therefor. 1f he elects so todo, he may with the
sherifi’s consent take an order on this summeons, without costs,
otherwise the summons wilt be discharged without costs. The
plaintiff may then apply to the court or a judge in chambers for
an order to pay over the money, if the sheriff 's return warracts
such an application, or lic may sue the sheriff for money had and
received.

The practice shows that if the sheriff returns the writ within the
time meationeq 1n the rule for that purpose, be is not liable for the
costs of the rule.

The affidavits filed for plaintiff show a course of conduct on the
partof the sheriff in relation to the paying of the money 1nto court
on this writ not quite satisfuctory, and 1n discharging the sum-
mons it will be without costs.

Summons discharged.

In Warnock v. McNaughton, the money was not accepted by
the clerk of the crown, but was returued to tbe sheriff after he had
informed the plaintiff that he had paid it into court; so that the
summong in that case cannot be made ah<olute. But for the same
reason as already mentioned, it will be discharged without costs.

If the plaintiffs in these snits should be advised ta apply for an
order directing the sheriff to pay over the mouney, they must con-
sider, after referring to Stockdale v. Hansard, if tte application
should be to the full court or a judge in chambers.

Summons discharged.

Brackryax v. O'Goryax.
Pradice—Bail— Bervler.

Where there Isany doabt as to the salldity of the render of WaRl by theie peluict
al. & udge in Chambers mall not order an sxoneretur to buentered s te ¢ bund,
at wilt leave the bail tw plead 1t in bar of tae actlon agalast themsclies.

The particulars of this case appear in the judgment.

Ronixsoy, C. J.—Summons to shew cause why an exonerctur
should not be cntered on the recognizance of bail in this cause,
and the bail dizcharged fiom all habiiity, on the grounds that they
have rendered their principal to the Shentf, upon the writ of Cu.
Sa. issucd in this cause.

The Sherifl’s certificate is produced dated 30th April, 1839, in
which he certities that on 18th April, 1850, O'Neil and O Donohoe,
bail for defendant, rendered him, the said defendant, into his
custody as Sheriff, in their discharge; and that he did by virtue
of & Ca. Sa. issued in this cause, and hefore the retura day of the
writ, receive the said defendant O'Gorman, and held him in custody
in satisfaction of such writ, and before the return day thereof,

Ang he further cortifies that the said O'Gorman wason the 26,



