
RIEPORTS AND NOTE 0F CASESl. .LbO

Full Court.] [Dec. 31, 1907.
LumsDziN v. TicmlsKAmiNG, ETC., RÂILwÀY OM~MISSION.

Railv, zy-Damages '<auatained by reason of the railuai,"-Tim-
ber eut for constructio'n-Trespass-Liritatiofl of actions-
Plans not fled.

The defendants were incorporated by 2 Edw. VII. c. 9 (0.),
which provides that they shall have in respect of the railWay al
the powers, rights, remedies and immunities conferred upon any
railway company by the Railway Act of Ontario. The latter
Act, R.S.O. 1897, c. 207, a. 42, provides that "ail actions fer
i ndemnity for damages or injury sustained byi reasan of the rail-
u'ay, shalh be instituted within six xnonths next after the time of
tho supposed damage sustained." The defendants (the railway
commission and a contractor under them), before the fling of
the plans of the railway, and in the course of constructing it,
entered upon the timber limita of the plaintiffs and eut timber
for construction purposes. These acta ceaged much mor, than
six months before the commencement of this action, brought to
recover danmages for the trespas8 and for the value of the timber.

Hfeld, following McA rthur v. A'orthern and Pacifie Jimotion
H1.W. Co. (1888-90) 15 O.R. 733, 17 A.R. 86, that the plaintiffs'
daRim waa for damages sustained by reason of the railway, and
wvas barred by the statute; and it made no difference that the
commission had not file.d the plans of their railway or taken the
?eessary stepa to cornperiate, those whose land&. or interesta
theY~ entered upon or affected.

Judgment of RIDDELL, J.. afflrmed.
(i. F. Henderson, for plaintiffs, appellants. D. E. Thornsoit,

K.C., for Railway Commission. J. H. Moss, for defendant
3wacdonnell.
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Meredith, C.J.C.P., Macfahon, J., Anglin, J.1 [Jan. 2.
LABEJtýi, v. 0 'CoNNoR.

Vndor aiid puirchaser---Contract-PureJiase motey payable by
i »ýqt atnents-Time of essence-De fault-Wa iver-Resc la-
sihli-Notio<'-SPeeific pert ormance-Return of moitey paid
-D(posit-Forfeiture.

Dy an agreement in writing made between the parties on the


