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MOINNES ET AL. Y. WESTERN AsURANcE Co.
Arbitration-Staytag PrOceedings-~-C. L. P. A.ct, sec. 167.
fly a condition endorsed on a policy of insurance the comn-pany rcserved to itself the power of having the ions or

daixiage sulnnitted to the judgment of arbitrators.
An action having been brought ou the policy, and an

application made under C. L. P. Act, sec. 167, to stay
proceed ings.

.Held, 1. That the arbitration iutended by the condition
was flot merely a valuiation.

2. Tlîat the agreemfent bctween the parties was not void
for want of nîutuality, and that the case came within
the scp of the statute.

s. Per Mr. Dalton-That the plaintiff was a '« party" withifl
the nheaning of the 167th section.

Proceeding.i were accordingly stayed.
[Chambers, July 2, 7, 1870.J

Action on a policy of~ Insurance against ioss b>'
fire on certain property of the piaiutiffis.

The defendants applied to stay ail proceedinga
iteaciudrthe provisions of the C L. P.

Act, sec. 167, which enacta that when the par-
ties to au instrument have agreed that any
difference betweeu tbem shall be referred to
arbitration, aud either of thein commences a suit
agninst the other, the court or a judge may, if
no sufficient reason is shewu why such matters
should no. be referred, order aIl, proceedings in
sucli action to be stnyed.

The application was founded on the conditions
endorsed on the poiicy.

The ninth condition provided that "lAIl per-
sons assured by this Compauy aud nustaining
loss or daninge by lire are to give immediate
notice thereof to the Secretary or Manager of
tha Comîpany or to the Agent of the Company,
8hould there be one acting for it in the neighbor-
hood of the place where such fire took place,
sud shahl, within thirty days after nuch Ions or
damage, deliver to the Secretary or Manager or
to the Agent of the Company, as aforesaid, a full
and detailed account of such Ions or damage,
signed wiîh their owu hands, sud verified by
their onth or affirmation," [here foliow certain
particulars minutel>' set forth in the conditions]

'and aiso shaîl produce puch other evideuce as
to any boss or damage by lire as this Company or
its Agents may reasouabîy require. * * *
And whenever required in writiug, the assured,
or persofi ciaiming, shahl produce and exhibit bis
books of account, invoices or certified duplicates
thereof, where the originais are lost, sud other
vouchers, to the assurers or their agent in
support of bis dlaim, sud permit extracte sud
copies thereof to be made; suad until nuch
proofs, declarations sud certificates are pro-
duced, the osn sh ail flot be payable; sud if
there appear anyv fraud or taise swearing in
the proofâ, deciarations or certilicates, the as-
sured shall forfeit aIl ciaim under this policy.
Wheu merchandise or Cther personai proper-
ty i@ partially daînaged, the asured shail forth-
ivith cause it to be put in as good order as the
nature of the case ivili admit Of, aided by a
-surveyor of the Company, should the board of
directors deemn it no uocesnary ; sud shail cause
a list or inveutory of the whoie to be miade,
fleming the quantit>' sud cost of eaoh article.
The damage shahl then be ascertained by the
examination snd praisal of each article by
disinterested appraisers mutuai 1> agreed upon;
one baif the expeusen to be paid b>' the assurera.
And il £hlaôl be optional with the ýCompan>' to

replace the loss or damage, and to rebuild, or
repair the building or buildings within a reanson-
able time. * * * * *
And in case differences shall arise, touching
any ioss or damage, the Company reserves tu
itself tbe power of having the loss or damage
nubmitted to the judgment of arbitrators, indif-
ferently chosen in the usual way, who shall,
before proceeding with the matter, naine a third
arbitrator, and the award ini writiug of the said
arbitrators, or auj two of them, shall be biuding
on the parties; each party to pay one hiaif the
expense of reference and award."

The next condition endorsed on the policy
required that IlPayment of losses shall be made
in nixty days after the Jose shahl have been
ascertained and proved."

The case was brought before Mr. Dalton, by
consent of the parties.

C. Robinson, Q. C., shewed cause:
i. The plaintiff is not a party 'withiu the

rneauing of the C. L. P. Act, sec. 167.
2. There is no mutuaiity, the powver being re-

sgerved to oniy one of the parties, and the plaintiff
couid not enforce an arbitration.

3. The conditions of the policy provide mere-
ly for a valuation, 'whilst the net spcaks of an
arbitration.

Re cited Russell ou Awards, hast edit. referring
to the corresponding section of the Imperiail Act ;
Cooke v. Cooke, L. R. 4 Eq. 77; Vickers v. Vicicers,
L. R.' 4 Eq. 536; Elliott v. Royal Exchange Assur-
ance Co., L. R. 2 Ex. 237, referred to in Griggs v.
Billingqton, 27 U. C. R. 520 ; 1i re Newion
lletkerington, 19 C. B., N. S , 342.

Kerr, contra, cited Russell Y. Pelligrini, 6 E. & B
1020; Seliginann v. Le Boutillier, L. R. 1 C. P.
681 ; Wickbam Y. Harding, 28 L. J. Ex. 215;
Randegger v. Iolmes, L. R. 1 C. P. 679; Russell
on Awards, 3rd ed. 64, 65; Stoî v. A very, 8 Ex.
487 ; Avery v. Scott, 8 Ex. 497 ; Scott v. Avery,
56H. L. C. 811 ; Roper v. Lendon, 1lE. & Eý 825;
Ilir8ch v. im Z'hurn, 4 C. B. N. 8. 569; Braidn-
8teî .n v. Accidentai Death Insurance Co., 1 B. & S
782; Tredwen v. Jiolman, 1 Il. & C., 71 ; 31 L.
J. Ex. 398; Elliott v. Royal Excchange Assurance
Co., ubi sup. ; WI'ite v. Kirby, 2 Ch. Chamu. R.
416; Griggs v. Bil!ington, 27 U. C. R 535; RIe
Anglo liatian Bank e. De Rosas, L. R. 2 Q. B..
452; Re Lord, 24 L. J. Ch. 145 ; Vickers Y.
Vi'ckcr8, ubi sup.

MR. DALTON-Tt is nrged by the plainitiff that
hie is flot a Ilparty" in the sense of the clause,
because he has flot executed. B;ut it is clear
that one may be a party to a deed, or contri,
both sub8tantially and technically, without exe-
cuting it.

Then it is said that there is no inutuality:
that this is flot an agreement of the parties to
refer, but a mers power to refer reuerved by
eue of the parties.

Mutuality is necessary in the proper sense in
everY contract. 1 amn not aware of any thing
peculiar to a refereuce in tbis respect. Both
parties have agreed liere to refer, the defen-
dauts by their seal, aud the plaintiff by bis
acceptauce of the poiicy. The circumstanCes
in which thiere is to be a retereuce are, lst. Dit'-
ferences touching ions or damage ; aud, 2nd.
The election of the company to refer them. lu


