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made before a jury"'' and it is said that if theJudge has that opinion then we cannot saytait ppe~-She asnot that opinion, and thereforef rom the nature of the thing there is no appeal.1 cannot give that force to the phrase 1 havejust referred to. The words "gin tbe opinion ofthe Court or a Judge" seeml to mle to be equiva-lent to "(according to the judgmnt of the Courtor a Judge," and inasumuch as there cannot beany Positive rule Of law applicable to the par-ticular case, for that reason it is that this opinionis an opinion of discretion as distinguished from.an absolute rule of law.
HOLK-R , L. J.-After a reference to the sec-tions of the Judicature Act and to the orders, Ihave now coine to the conclusion that it was thieintention of the legisiature to give, and that thelegislature bas given, an appeal fromn the exer-cise of the discretion of a learned Judge wboeither mrakes or refuses an order for an altera-tion in the mode of trial. By giving an appeal1 do not mean that the legislature bas enactedthat there should be an appeal in the strict senseof the word, but wbere a learned Jud'ge has, inmaking such an order, not exercised bis discre-tion properîy, tbat there tbe Court of Appealsbould exercise its discretion in lieu of tbe dis-cretion of tbe learned Judge.

LORD COLERIDGE, C. J.-Altbough I certainîysbould not bave made the order myseif, I must
*decline to interfre wth it when made, on twogrounds: First-I think Mr. Baron Pollock hadjurisdliction to make tbe order, and that weougbt flot to interfere wvith his discretion.SecondyîI arn by no means satisfled that webave jurisdiction to review this particular indof order, and if it were necessary, and I tbink itis not, to decide tbe case on tbis grouind, I anmprepared, as at present advised, to bold that webave flot.

BRETT, L. J.-Tbe only Power given. to theCourt or a Judge under this section is to orderthat tbe issues of fact shall be referred. Thereis nQ power to refer issues of law ; and 1 arnvery much inclined to think that the proîongedexamination of documents, whicb is intended inthis section, is a prolonged examination of suchdocuments as it is necessary to enquire into inorder to enable the Judge to leave the questionsof fact, and wbere the examination is flot s0required, but oflly to enable tbe Judge to deter-mine a question of legal rigbt, I doubt very
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much wether it is an, examinationi %ithiri this
section.

[NOTE-The 1';p. and O;/. secizo/is appear
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ELEÇ'îION (DOMINION).
Iecoun t by Co,nty l ud e- L)o niYlOfl Pbe d'0,9"

A cts of '1874~ and 178 (consoid(aed/, ss. 5'
167 -Efýfect Of irregular acis or oinissiW" b

' ' Q'- Writtef ballots.
Held, that irreglar acts or omissions by a deputyreturninig officer in dealing with a ballot before oDrafter it as b)een cast by a1 voter do not warrant itsdisallowance for the candidate indicated by the voter-
.W here there appeare, along witb the oril YPrinted formns of ballots, certain written bal ots, eivn

little "'ore than the naines of the candidates, but P*parently suPPled by the D. R. 0.'s an(l coulnted bY
them ; heli, that, on a recount, the CountY 1,ldge
was not justfie(î in rejecting the written ballots.

JulY 24, (;OWAN, Go' .
We give below the interesting judgifel t de-livered by Judge Gowan in connection With' therecounit of votes in the recent Muskoka electifOile

the *result of which left Mr. O'Brien still nmajority of three over his opponient, Mr. Miller'
The facts of the case sufficiently appear froin'
the judgment.

PePler; for Mr. O'Brien.
Lash, QC., for Mr. Miller.
GOWAN , Co. J.-In the course of this recount

a large num-ber of ballots cast were objected tO
by counsel for the candidates epcilyb,
cause Deputy Returning Officers i dealing it
these ballots did sorething fot ini accordane
with the direction of the Election Act, or omnitted
doing sonething directed by that Act, as an in-
spection of the ballots cast, it iscnedd
shows. it is urged that these ballots houîd'
now be disallowed, though counted and aowed
for the candidates for whom. they Were gven
In the view 1 take I need not enter on the de-
tails of these objections. But there is one clasr,


