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DISTRICT COURT 0F THE DISTRICT 0F NIPISSIi1

POWELL, DisT. CT. J. JULY 1OTIU,1

YOIJNG v. CANADIAN PACIFIC R.W. Co.

Railway-Annw.ls Killed by Train-Defective Catile-guards
Fences at Level Highway Crosising--Notîce-Failure to Repc
Cattle Lawflslly on Highway Getting on Railway Trac
Proximate Cause--Lability-Railway Act, R.S.C. 190t6 eh
sec. 294 (4)-9 & 10 Edw. VIL. Ch. 50, sec. 8.*

Action to recover the value of a cow and two heifers belon
to the plaintiff, killedl on the 29th May, 1917, by a passing trai
the defendants' line of railway in the township of Humphrej
the district of Parry Sound.

The action was tried -without, a jury.
W. L. Haight, for the plaintiff.
J. D. Spence, for the defendants.

PowVEÎa, DISoe. CT. J., in a written judgmnent,. said that
animals got on the railway lands within a short distance of
plaintifWs property, at the north side of a level crossing of a il
way, by reason of the broken condition and nonrepair of
cattie-guards and of the defeetive condition of the portion of
east fence turned in towards the cattie-guards or railway tr,ý
the animals were killed on the railway track at a considerable
tance northl of this crossing.

The defects were such as to allow the cattie to pass easily u
the railway strip, and had continued for some weeks; the deff
anlts hýad ample notice and ample time for makîng the necesý;

rearbut had f ailed to performn theîr manifest duty, as requi
by sec. 254 of the Rail-way Act, R.S.C. 1906 ch. 37, and
amrendments thereto, 9 & 10 Edw. VII. ch. 50, sec. 5, and 1
Geo. V. ch. 22.

The animais were not breaehy, and would not have got on
railway if the cattie-guard and fence had been in proper rep
The defective condition plus the negleet to repair was the prd
mate cause of the cattie being on tihe railway lands an~d of t]
being killed. Under sec. 427 (2) of the Railway Act, the defe
ants were liable to the plaintiff for the value of the cattle kiIJ
unlesa, relieved by the provisions of sec. 294 or 295 of the Ael

The defendants relied on sub-sec. 4 of sec. 294, as amen,
and re-enacted by 9 & 10 Edw. VII. ch. 50, sec. 8, that is to sa-y,


