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NOVEMBER 9TH, 1915.

SHEARER v. REEDER.

Pfiym1ent - Satisfaction of Obligation-Part Perforiau<,
chAeque Marked in Full-Endorsement and Cashîitg-Ex.
iinguiskrnent of ObligationEsoppe-înding of Faci ofTrial Judçje-Mcrcantjle Law Amendment A4 ct, R.S.O. 1914
eh. 133, sec. 16.

Appeal by the defendant from the jUdgment Of COATSWVORTI-I,Juil. Co. C.J., ini favour of the plaintiffs, in an action in the(County Court of the County of York, brought to recover $200.th~e baIanee of a deposit made by the plaintiffs upon a purehasefromn the defendant of an automobile.
The purchase-price was $1,500; $400 'vas paid in cash; andthe. balance was to be paid in instalmcnts, with intercst. Theeolitraet Wvasnfever carric(l out. The defendant relurned, $200 ofthe $400 paîd, bv a cheque whieh was rnarked on the baek, "Infinal settlieet o1 account and ail dexnands, sec, letter of April8, 1915, eýndor-sement is accpted as such." The plaintiffs en-dôrsed anid cwashed the cheque; and then sued for the rcmaining$«20. Thc l'ariied Junior Judge found that the cheque was flotexpresy accptcd, lu satisfaction of the defendant 's obligation

to repavy the $400.

The ;tppleal was heard by MEREDITH, ('.J.O., GARRONV, 11,ie-
LAJeNMAGCEand H1ODGINS, JJ.A.
J. J, r. y for the appellant.
T. S. Elmnore, for the plaintiffs, respondents.

MERDITI, C..O., dclivcring judgmcnt, said that the ques-tion up)on the answer to, whicli the right of the respondents toyoeoverl depended was, whethcr or flot the cheque for $200 whichthe. app)ellant sent to them, and stated to be in full settiementof ai] edaimns. was, within the meaning of sec. 16 of the Mercan-.tile Law Amnendment Act, 1.S.O. 1914 ch. 133, express]y ae-oepted by' the respondents in satisfaction of the appellant's obli-gation to repay the $400 which he had received. The questionwa oiie of fact, and the finding of the trial Judge wa8 that theebeque was flot so accepted. That there was in fact noeintentionoui the part of the respondents so to aceept it was clear upon theevidenuee; but it was, xiO doubt, open upon it to find that, hi' their


