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under the taic sale certificate, for value andi withouit notice of bier special

incapacit>' might flot have acquireti a title under a tax deeti which woulti have

cuL out the plaintift's rnortgage.
6. To entitie Lawlor to claimi protection as a purchaser for value withot

notice of Mrs. Rutledge's fraudulenit conduct hae should have pleadedti iis as a
defence andi given evidence of it, althou.gh the plaintiff hai flot in bis pleadiiig
allegeti notice tu Lawlor or the concealment b>' Mrs. Rddtedge : ,Iclii1/sier- v.
Formsylz, 12 S.C.R. i ý tioprnC.Getteera/ v. Willeigs, 17 Beav. 285 ; andi as
Lawlor hati neicher pleaded nor proveti sucli want of knowletige andi notice the.
plaintiff was enîiet to judinent without beinig calieti upon to prove an>'
notice to Lawlor, especially ab dia Court liat not been ask.eti for relief on the M
grounti that sucb tiefence %vas omnittedti îrough any error or si:p, anti that ht
could be successfully raiseti, andi the Court helti that there was nothing to
suggcst that the defentiara bat been îak'er by surprise or misîcti in an>' way.

7. The jutigment anitereti shioti be varieti b>' striking out the clause
di, 71aring thitt Lawlor lield w, trustee for bis co-defen- lits, and by substituing
a tleclaration tbat any tite tw tha landls in question which Lawlor took or holtis
undter thet ax sale deeti is bield bv imii subject tu tha plaintiffs ilnorîgage.

8, The c'ise doas ot corne wiJiin section 186~ of tlîc Assessment Act, anti
Lawlor s tnt entitîcti to an>' lien rai the landi for the taxes paid as against the

1 laintifms înortgage, andti he clause in the judiîent giving sncbi lien should be
sîruck out.

Cuiver, Q..andi .liu/c'ck, QXC., for plaintiff. Ewart, Q.C., andi IVflsmn
for defendant.
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l;'ifdelivereti a quatiit> of wheat at ant elevator leaseti b>' defenti.
,înts %vhose aniffloyee agreeti tb îurclîàse the %Vbaat ait " 3S cent and the
rise," meaning that plaintiff couldti al hi% îvbeat cbecks ai an> lime, andi gel
at least 38 cents per bushel. but if dia mîarket prices wvere higber. then lie
voulcl deniantid Ill arket priî-c of the day. The wlîeat %vas reveived in the
clevator' anti receipts given for it, stating tbat it was reccivati in storage for
linitif, but as a matter of fact it ws flot intandedti iat tha itiantical grain

re'ei%.cd fr<m plaintiff shoulti be kelit for imi, dia tve-l mnierstaod course of
tlie business beinx that, uniess a price %vas agracti on, the plaintiff ioul o111y
require the aquivaient aiont of wheat of the sav"e grade tu bc aixounitet for
to biîn, Plaintiff clainieth le value of the ibin ab if t liat been solti tu
defentiants, but it diti not appiar that there liat been a1 tine airreed on.
l)efentiants disputedth de receipt of three ouit of seven lots of the ivbeat

tialivereti b>' tle plaintiff, andi paid i mb court a sufficient mun iii payllient for
thea other four lotg,

leli; ftolIoaing Steikl Ausitr<dia bnsurz»n Co. v. letinrc//, 6 Moore
P.,C. N.S. 34 1, that in uch a case ia contract between the parties is reall' Dite
of sala and not tof bainoent, anti that whether the vendor is t rective a price


