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down and injured, and prevented from attending
te bis business, &c. Speciail damage ciaimed.

Plea not guilty.
The plaintiff was examinedl as a witness, and

stated that about l4th September at a herse,
with a boy on bis back, rau against him while
walking in a lane in the town of Peterboroughb;
and lie detailed the injury Lie suffered fromn being
kcnocked down. On cross-examination be saidl
hie did nlot know whose the horse was that struck
him.

Robert Romane was with plaintiff at the
time le was koocked over ; the lace was a
public thorougb8ore ; the herse was galloping;-
the boy was riding hlmn barebacked, keepinig hlmý
in. And Lie further said, on cross-examination,1
that it was purely an accident ; boy doing b is
boat te keep him in.

James Cullan, sworn.-I was st September
in defendaut's employment, (defendant was a
butelier) carrying meat round ; had been lu bis
employmient beforo that about six weeks ; Lad
had the mare ail the lime ; she was about five
years nid; was riding baroback whsn accident
happened; geusrally rode witb a saddls; mnunted
at the west market door. Defendant gave me a
basket of meat and put le on tLe shoulder cf the
mare ; sbe baullced and weuld net go, a d de-
fendant took a wbip and. 1 think, struck bier;
tried my best te hold bier and toril ber off tbe
lune, but conld net; sLe struck plaintiff and
bnocked hlm dowu. The mare nover ran away
before ; once iu a wLile baulked. Pulied bier lu
et Ormond's Corner.

Cross-examnud -1 meant te go up the main
street; could net kesp the mare eut of the lane;
had been accustomed te herses, riding witb
saddle and bars bick toc; Lad regnlarly useod
the mare fer about six weeks ; had ne difficulty
but once before, wlieu I managed bier.

Re-examined.--It was a week before, that 1
had Lad tbe trouble ; she enly turued bier head
round ; did not mun away.

William Sponce-Defendant tried te start the
mare up tbe main street ; bie took a whrip eut of
a waggon and strnok the mare, or struck et lier;
beliove wbat dofendant did, made the mare mun
alway. The mare, 1 think, was only playing,
net baulley.

Cross-examined.-Defendant treatsd tbe mare
properly under the circurustances. 1 'aould call
it simply an accident. The boy did ail Lie could ;
cried eut te givo warning, The bane is narrow;
e geod many waggens pass tbrougb it. 1 am
witb Wiiich (a butcher lu the market). Quite
common for boys (Lutchers) te ride batre-baek.

Rs-examinod.-I tbink defeudant tried te lead
the mare befere hoe get tbe wbip.

John Kelly was exaniaed as te special damn-
ages (plaintiff was a barber), and Dr. Hlarvey
as te amoont of ii.jary.

At the close of the plaintiff's case, the defen-
dant's Qeunsol meved for a non-suit on the ground
that there was ne case te submit te the jury, as
the evidence only showed that an accident had
happened, and the learued judge boing cf that
opinion, the plaintiff %vas non suited.

In Terni the plaintiffs counsel moved for a
rule nisi, te sLow cause wby the non-suit shonld
net be set aside and a niew trial Lad.
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DEN-,ismeuN, Ce J. - Foeling s trengly that
sncb a rois would net Lie made absolute. 1
reserved the application, roquestitng plairitiff's

ceunsel te cite any cases hoe relied on in support
of bis own view that the non-suit was improper,
and 1 bave beon rsferred te the following-

ýPeters v. Devioney, 6 U. C. C_ P., 889, wbors the
înjory Iras caused by the erectien cf a dam ;
plaintiffs evidlence giving hlma a rigbt te a) verdict,

Riobinson v. Bletchcr et al., 15 U. C. Qý B , 159,
*wbere, fer anytbing tbat appears, plaintif may
bave mode eut a piicîd facie case; Lot the jndg.
ment of the Court shows that on sncb ovidence
as the plaintiff gave in tLe presut suit, hoe is net
entitlod te recover.

Rê*dly v. Lamîb, 10 U. C. Qý B,, 8.54. The
defendant herein iras guilly of an impreper act
and plaintiff suffered damagea. In tbe present
case the evidence cf Cullan and Spence shows
dofendant net te have been guilty of anr improper
act.

Goodman v. Taylor, 5 C. & P., 410. Jo tbis
case tire of the plaintiff's witnos-cs stated that
tLe pony and chaise that caused the accident
were standing on the street witL ne eue te 1ook
afler tbem, and the case wsnt te the jury on
contradictery evidence.

Rc.r v. Tiinsn, 7 C. & P., 500, There was
hore evidence te show that defendint was racing
on a bighway, and se doing on improper Ct.

I do net tbink that these authorities sustalu
the plaintiff's contention tbat tbe case should
bave goe te a jury ; on the eontrary, the view
1 took at the trial seenîs te ho su-tairnod by the
cases 1 shalh now refer te.

Iu Lievertflv (.. . R. Coli., 25 [J. C, Q, B., 517,
Ilagarty, J., said, Il We bave t,) consider the
motion for a non-soit, and are at onco met by
the difficulty which the cases prosent as te what
shall ho considered sufficient evidence for a jury.
It is net enengb that there aras somo ovidence
or a more sormise that there miy bave been
negligerce on tbe part of the defendants, that
clearly would net justify the jndge lu leaving
the case to tbe jury." And the learnsd jadge
aise qooted from the judgment in Cotton v. Wood,
8 C. B N. S., 573, arbore it is said thot, Il There
is anoibor rois cf the law of evidenc arbicb is
cf the firsi importance, and is fully establisbed
lu ail the Courts, viz , that arben the evidence is
equally consistent aritb eltber 'siew-with the
existence or non existence qf neyqcnce-it is net
cecîpetent for the jndge te leave Mhe motter te tee
jury. TLe party arbe affirms nogligence bas alto-
gether failed te establish it. Thot is a mile
which sbould novor ho lest sight of." Iu the
case of Cotton v. -Wood, Erle, C. J.. siys," Wbere
it is a perfectly even balance opon the evidence
arbother the injury camplained of bas resulted
fromn the arant cf cars on the one side or the
other, the party arbo feunds bis dlaim upon tLe
imputation of nogligence fouls te establish bis
case."

lannclr V. Wkhiie, Il C. B. N. Sý, 588, and
Jacleson v. Ilyde, 28 U. C. Q B.. 294 are te the
cffect. In the latter case, Wilson, J., remamks,

1It le noterions, thero are miay cases lu arLioL
jurors are net the most dispassienate or ruost
competent persous te try tLe rights cf parties,
and an action of ibis kind cornes aritiuin thei class
te wii I bave alluded. In snob actions the

LAW JOURNAL.

B3ROWN V. IIEATIIER.


