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UTPPER CANADA REPORTS.

COMMON LAWV CITAMIIERS.

(RePOrec by RESETy O'Bmz'ç, Eaq., Barrisier-atgqw anzd
Reporte in Chambers.)

INE IH ATTUR or? A SUIT IN TEE SîXTR Dxvi-SI1E COURT or TEE1 COUNTY OJ WEINTWORTH,
BETWICEE WALTER BRADSyxÂW, PLAINTIF, AN»EDWARD DU77Y, DEPIENDANT.

1 rohiliionJu~frWic«oa of Divisio Omuri -£Ute go land.
-nces.

A.. in tcndIng to mairo a Une fonce between hm land and thsatof B., by mistako made the. fente on B.'a land Afterwards,a <eorrect lino havlag boon rua, lt-was agrood tisatiA. à B.Fhould «ach mako a portion of tise feuce on the correct
1 inq. B, in maklng bies har., used tho rails of tho oldfenco made by A. A. sued B. lu the Division Court forthe prico of thse 'ails so used, and the jadgo havlngdecided lu his favour, B. apvlied for a prohibition, buthekd, that thejudge hadjurisdic-tlon.

[Chambers, February -1,1867.]
An action was brought in the Sixth DivisionCourt for the county of Wentworthî, for $28, be-in- arnount, awarded by Peter MceLagan, EdnsundSu'sith, and Eliza Manu, fence vicwers of thetownship of A noaster, as payable by said defen-dant to said plaintiff for share of lino fence and

r'iils between lots 33 and 84 of the 4th conces-
fion of Said townbhip.

TIse case was tried beforo lis ilonor JudIgeLogie, at Ancaster, and evidence givon before
lira in substance se fol ows:

That the plaintiff had put up a lino fencemany years mgo on what was supposcd to bc thelino betveen lis lot and an adjoining lot, wlsichwas subsoquently purclased by Duffy, the defen-clant. Soins line afier the defendant had pur-cbased tbe adjoining lot, ho got a surveyor t0rau tle lins between lim and the plailîtiff, and
the survoyor, in running this lino, took in a tri-angular pioco of land froni the pltintif, of whiehho had been iu possession. Iu order to Bavelitigation, the parties entered int an agreemnent
to rua the. division lino lhrough the iniddlo Oftle triangular pioce of land, dividing it equallybelweon tIem. Fonce viewors were'got bo doter-maine the portion of the fonce which oacI partysbould erectand maintain, and each party erectedlie part of the fonce on tle lino agreed upoil.lu doing so, Duffy, the defendant, usod the railsof the fence which lad boen originaîîy ereîodaud Maintaine by Bradshaw, tle plaintiff, butwhich, feue hy the agreement was upon the landlaken in by the defendant. The plaintiff brougîlthe suit for the. Value of the rails 60 taken bythe defendant.

The iearnej judge re.ved hie judgmontwhich ho eubsequontly gave in writing, in f&avorof tho plaintiff, as fOll0ws:
"1It le no doubt tihe case that, in general, 0r80-tions put upon lande by a Perbon not the eWflOrcannot be reoed, but becomoe the property oftho owner, as forming part Of the freehoîd, andprobably a fonce would be eeneidered part Oftle freehold. The law ie blovoyer Ineîtified in

favor of thoso wlo, ln coneequen.. of an un-
's kilful survoy, have made imprvements uponlande se their own whiel, On a correct eurveybeing made, turu eut te beong te a nielgbbour.Section 53 of ceapter 93 of the ConeelîdatedStatute, fer Upper Canada prosvides that, in such

cases, the owner of the land, in un action of
ejectinent, shall not recover po8session until he
pays for the improvemnionîs the value of which
are to be aesessed by the jury.

It has been held, in C'ampbell v. Fergqus.çon, 4I.C. C. P. 414, recognizod in Iluiton v. Trotter,
16 U. C. C. P. 367, and Morion v. Lewis, 16 U.
C. C. P. 485, that the act aPplies to private sur-
veye made on the. defendnnt's own accouît, as
Weil as to public surveys; and in the laist nanied
case, Morion Y. Lewi8, it was bold that fences
were improvemonts 'within the meaning of tbc nct.

Ia thie case, suppoeing that nio agreement had
beon made botween these parties about the land,
snd that Duffy had brought an action of eject-
ment for the land, flradshaw would have had a
right under the statute to assess against Duffy
the value of hie improvements, inciuding the
'value of the fonces; and Duffy would have had
to pay for the improvemonts boforo ho could ro-
cover possession, and Bradehaw ought not to beplaced in a vworse position in consequonce of the
'agroeement éottling the. lino, than he wouid have
been in if an action of ejectmont, had been
brought against hirn. I think, botîh iegally and
oquitably, the plaintiff ini this suit la entitled torecover for the value of the rails, which origi-
xxally beionged to hum, and which defendant used
in the eroction of hie part of the fonce. But I
cannot allow lim for oid rails what now once
(wbich it may reaeonably be expected would lst
much longer> would cost."

On the 28th Januar last, O'Reilly, Q. C., ob-taiaed a summons calling on the plaintiff, Brad-
Shaw, and the Judge of the County Court of the
County of Wontworth, to show cause why a writ
of prohibition othould not issue to prohibit ail
procoodinge in thie matter, and upon an orderfor payment made by tho eaid Judge of the County
Court of the County of Wentworth, presiding in
the Division Court, on the ground that tle eaidjudge had ne juriediction. to try or adjudicate
upon the matter. tried and adjudicated upon by
lim in the said suit ini the said Division Court.

Spencer elowed cause, and objooted that the
summons did not state the grounde upon which
the application was made witl sufficient parti-
cularity. That the titie to lande did not corne inquestion, the contention simply being whether a
Judge of a Division Court could adjudicate upon
the question, fixture Or ne fixture. If le ean,and tIers is no donît that ho can, he had juris-
diction in this case, and thoro eau be no prohi-
bition. The question is Rs to the ownership ofthe rails, Dot of the land. Rails cannot, undof
tho ciroumetanees of this case, be considered &0
Part of tho roalty.

O'Reull4, Q. C.-The summong in sufficient,
and want of juriadiction may le shown by affi-
davit. (This point wae Dot preseed by the othef
side, tho learnod judge boing againet the objec-
tion.)

Feoces are a part of the realty and go vitll
the land, and the judgo had "o jurisdiction t0
tr3' a case wîere the titIs to land came in quO
tîon.-loea v. Maw, 8 East. 88; 7hresher 1,
E. London Waierworca Co. 2 B. & C. 609: Stewar'd
v. Lombe, 1 B. & B. 506; Coigrave v. Diosantit
2 B. & C. 76; Bunneil v. Yuper, 10 U. C. Q. »
414 ; Amos & Forrard on Fuxtures, 9, 18.

Even if the judgo had Power to docide se t
wîether the fonce vas Or was fot a fixture, bd
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